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I .  introductory  MATERIALS 
Schedule  of  Events 

San  Francisco  Charter  Commission,  1979 
Weekend  Educational  Workshop  Participants 
Weekend  Workshop  Staff  and  Contributors 


II.  WHAT  IS  A CHARTER  COMMISSION 


This  chapter  describes  the  legal  status  of  a Charter  Commission  and  the 
rules  and  constraints  under  which  it  operates.  Under  this  general 
heading  are  included  discussion  and  background  papers  on  the  powers 
and  duties  of  the  Commission,  on  its  relationship  to  other  bodies  at 
the  State  and  local  level,  and  on  existing  laws,  rules  and  regulations 
concerning  the  conduct  of  commission  business. 

This  chapter  contains  the  following  sections: 

A.  INTRODUCTION:  Questions  to  be  addressed 

B.  POWERS "OF  THE  COMMISSION  — ROLE  AND  STATUS 

1.  Definition 

2.  Relevance  of  Statutes  or  Laws 

3.  Ability  to  Choose  Legal  Counsel;  to  Receive  Opinions 

C . BACKGROUND  MATERIAL 

California  Government  Code  §§  34450-34463 
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III.  WHAT  ARE  CHARTERS  ALL  ABOUT 

This  chapter  presents  materials  concerning  the  purposes -and  functions 
of  Charters,  legally  and  politically.  Staff  papers  are  included 
concerning  Charter  form  and  content  and  different  approaches  which 
may  be  taken  concerning  the  process  of  composing  the  Charter.  The 
chapter  contains  the  following  sections : 

A.  INTRODUCTION 

1.  Issues  to  be  discussed 

2. '  Summary  of  the  major  functions  of  a Charter  for  San  Francisco 

3.  Legal  foundation  for  Chartered  governments 

4.  Function  and  effect  of  a Charter 

5.  Application  to  a City-Coianty 

B.  PHILOSOPHIES  OF  CHARTER-WRITING 

1.  Alternatives 

2.  Political  implications  of  alternative  forms 

C.  BACKGROUND  MATERIALS 

1.  Excerpts  from  the  California  Consititution 
(Article  XI,  Local  Government) 

2.  Calif.  Council  on  Intergovernmental  Relations,  Local 
Government  Reform  Project,  Background  Papers 

3.  Descriptive  Summary  Charts  of  Selected  Charters:  Santa 

Clara  County,  Detroit,  Pittsburgh,  Sacramento  City-Coxinty 
Proposal,  San  Mateo  County 

4.  What  Should  a Written  Constitution  Do?  By  Maxine  Kurtz 
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IV.  SAN  FRANCISCO'S  EXISTING  CHARTER,  ITS  HISTORY  AND  THE  HISTORY 
OF  REFORM  EFFORTS 

This  chapter  contains  materials  which  provide  both  an  overview  of 
the  existing  Charter  and  its  origins  and  more  detailed  materials 
from  which  the  overview  is  drawn.  Since  the  form  of  the  Charter 
and  its  content  have  a history,  this  chapter  begins  with  a short 
history  of  San  Francisco  Charters  and  the  local  governmental 
conditions  which  gave  rise  to  early  reform  efforts.  Our  present 
Charter  is,  of  course,  primarily  the  product  of  the  1932  reform 
effort.  However,  changes  have  also  been  made  since  1967,  at  least 
in  part  as  a result  of  that  reform  effort. 

This  chapter  contains  the  following  sections: 

I . OVERVIEW 

A.  History  and  Rationale 

1.  The  1898  Charter  and  City  Government  to  1932 

2.  Election  of  1931  Freeholders 

3.  The  1932  Reform 

B.  The  Perception  of  Government  and  its  Role  in  the  1932  Charter 

C.  Review  of  the  Content  and  Structure  of  the  1932  Charter  as  it 
Currently  Operates 

1.  The  Five  Centers  of  Power 

2.  The  Budget  Process  and  City  Finances 

3.  Personnel  and  Labor/Management  Relations 

4.  Administrative  Structure  (Sixth  Center) 

5.  The  Sharing  of  Power  in  the  Decision-Making  Process 

6.  Relationship  to  the  State  and  Federal  Governments 

7.  Provisions  for  Citizen  Participation 

D.  Amendments  from  1932  to  1967 

E.  The  1967  Reform  Effort 

F.  Amendments  from  1967  to  the  Present 

G.  Traditional  Complaints  Made  About  the  1932  Charter  as  it 
Currently  Operates 

H.  The  Type  of  Charter  we  Have:  its  Philosophy  and  our  Choices 

II.  BACKGROUND  ANALYSES  AND  DETAILED  INFORMATION 

A.  Annotation  and  Interpretation  of  the  Existing  Charter  With 
Table  of  Contents,  by  Sue  Hestor 

B.  Case  Studies  by  John  Mollenkopf:  San  Francisco  Budget  Process; 

San  Francisco  Labor-Management  Relations 

C.  Excerpt  from  book  by  Allan  B.  Jacobs:  Making  City  Planning  Work 

D.  Excerpt  from  book  by  Francis  V.  Keesling,  San  Francisco  Charter 
of  1931 

E.  Excerpt  from  thesis  by  Judith  D.  Berger,  "The  'Apolitical* 

Politician:  San  Francisco's  Chief  Administrative  Officer" 

F.  Detailed  Summary  and  Chart  of  the  1969  Charter  Revision 
Proposal  (First  Year's  Efforts)  by  Carl  Rush 
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V.  DRAFTING  AND  PRESENTING  A CHARTER  - THE  PROCESS 

This  chapter  describes  the  process  of  preparing  and  implementing  a charter 
revision,  through  a general  description  and  six  case  studies.  The  purpose 
of  the  case  studies  is  to  shed  light  on  the  reasons  for  success  or  failure 
in  a charter  reform  effort;  the  case  studies  are  followed  by  a summary  of 
key  recommendations  made  by  persons  closely  involved  with  charter  reform 
efforts,  in  the  helpful  hints  or  "do's  and  don’ts”.  This  chapter  contains 
the  following  sections: 

A.  INTRODUCTION 

1.  Issues  surrounding  the  drafting  and  presenting  of  the  charter. 


B.  SIX  CASE  STUDIES 

1 . San  Francisco  - The  1967  Citizens  Charter  Revision  Committee 

Formation. . .Defeat  of  Prop.  E. .. Recodification:  1970-71... 

Demise  of  the  Committee:  1972 ...  Issues  raised  by  the  experience. 

2.  Pittsburgh  - Drafting  the  Pittsburgh  Charter  : How  Citizens 
Participated. 

3 . Los  Angeles  - The  Los  Angeles  Charter:  The  lessons  of  Defeat 

The  Charter  Commissions  . . . City  Council  Reactions  . . . The  Elections 
Conclusions . 

4.  Philadelphia  - How  to  get  a New  City  Charter 

Scandals  Aid  Charter. . .Hearing  the  Public. . .Education  in  Civics 
Oppositions  Forestalled. .. Inf luence  by  Endorsement ...  Charter 
Campaign  Committee...  Checklist  for  a Good  P.  R.  Program 

5 . Detroit  - Charter  Reform:  Innovators  vs.  Traditionalists 

The  Responsible  City  Concpet . . .The  Open  City  Co  ...  Redefinition 
of  The  Strong  Mayor  Plan 

Report  To  The  People;  Preparing  the  First  Proposal... 
the  1972  Election. . .Preparing  The  Revised  Proposal 

6.  The  Sacramento  City-County  Charter  Of  1974  - Draft  of  an  anaytical 
study  by  Glen  Sparrow  (excerpt) 

C.  RECOMMENDATIONS  FORM  MEMBERS  OF  PREVIOUS  CHARTER  COMMISSIONS 
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VI.  ALTERNATIVE  FORMS  OF  URBAN  GOVERNMENT 


This  chapter  presents  readings  on  the  basic  theoretical  models  of 
local  government  organization,  which  are  chiefly  variations 
on  the  relationship  between  the  legislative  body,  an  elected 
executive  (if  any)  and  an  appointed  professional  administrator. 
Materials  in  the  chapter  describe  the  most  common  forms  in 
general  terms  and  place  their  development  in  an  historical 
context  which  gives  insight  into  their  philosophical  under- 
pinnings and  probable  effects  on  policy  and  practice.  The 
major  findings  of  political  science  research  on  the  impacts 
of  each  different  form  are  discussed  in  general  terms  through- 
out the  materials  and  is  expected  to  be  discussed  by  the 
panel  discussants. 


The  chapter  includes  the  following  sections: 


A.  MAJOR  QUESTIONS  AND  ISSUES  CONCERNING  ALTERNATIVE  FORMS 
OF  GOVERNMENT 


B.  BACKGROUND  MATERIALS 

1.  Excerpt  from  Urban  Politics  and  Public  Policy,  by  Lineberry 
and  Sharkansky  (.from  Chapter  4) 

2.  Excerpt  from  The  Dynamics  of  Urban  Government  and  Politics  by 
Jay  Goodman 

3.  Summary  of  Public  Hearing,  Sacramento  Charter  Commission 

4.  Note  on  the  Governmental  Forms  Represented  by  the  Six  Charters 
Discussed  in  Chapter  III 

5.  "Machine  Politics  - Old  and  New",  The  Public  Interest  by 
Theodore  Lowi 

6.  Excerpt  from  Urban  and  Community  Politics  by  William  A.  Schultze 

7.  Excerpt  from  The  Uses  of  Disorder:  Personal  Identity  and  City- L^if e 

by  Richard  Sennett 
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I . INTRODUCTORY  MATERIALS 
Schedule  of  Events 

San  Francisco  Charter  Commission,  1979 
Weekend  Educational  Workshop  Participants 
Weekend  Workshop  Staff  and  Contributors 


Notepaper 
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San  Francisco  Charter  Cotnmission,  1979 


Thomas  Cahill 
Agnes  Chan 
Wilson  Chang,  Chair 
Frank  Fitch 
Eulalio  Frausto 
James  Haas 
Pat  Jackson 
Leo  Jed 

Rodney  Johnson 
Haig  Mardikian 
Jack  Morrison 
Pat  Schultz 
Samuel  Walker 
Jack  Webb 


Weekend  Educational  Workshop  Participants 


J.  Bradley  Bunnin,  Attorney,  Counsel,  1967  S.F.  Charter  Revision  Committee 
Bud  Carpenter,  Director,  League  of  California  Cities 
Robert  Coop,  Local  Government  Consultant,  former  City  Manager 
Michael  Doyle,  Co-Director,  Center  for  Collaborative  Problem-Solving 
Thomas  Fletcher,  SRI  International;  former  Manager  and  Vice-Mayor, 
Washington,  D.C. 

Edward  Hamilton,  Hamilton  and  Rabinovitz;  former  Deputy  Mayor,  New  York 
Sue  Hestor,  Attorney,  San  Francisco  Unified  School  District 
Dean  Macris,  Executive  Director,  Association  of  Bay  Area  Governments 
Rev.  Timothy  McDonnell,  Professor,  Political  Science,  Chairman,  1967 
Charter  Revision  Committee,  1969-72 

Michael  McGill,  Assistant  Director,  S.F.  Planning  & Urban  Research  Assn. 
Thomas  Mellon,  former  Chief  Administrative  Officer,  San  Francisco 
George  Mitrovich,  Vice-Chairperson,  San  Diego  Charter  Commission 
John  Mollenkopf,  Director  of  Urban  Studies,  Stanford  University 
Colleen  O’Connor,  Chairperson,  San  Diego  Charter  Commission 
Don  Solem,  Solem  and  Associates,  Campaign  Consultants 
Glen  Sparrow,  Professor,  Political  Science,  University  of  Arkansas 
former  Director,  Sacramento  Charter  Commission 
David  Strauss,  Co-Director,  Center  for  Collaborative  Problem-Solving 
David  Tabb , Professor  of  Political  Science,  S.F.  State  University 
Richard  Watson,  Director,  County  Supervisors  Association  of  California 


1-5 


JOHN  M.  SANGER 
ASSOCIATES  INC 

Consultants 


Weekend  Workshop  Staff  and  Contributors 


John  M.  Sanger  Associates  Inc 
Employees  and  consultants 


Darla  Hillard 
Dennis  Houlihan 
Sue  Hestor 
Susan  Little 
John  Mollenkopf 
Corrine  Rafferty 
Carl  Rush 
John  Sanger 
Rosalind  Wolf 


Center  for  Collaborative  Problem-Solving,  Inc. 


Michael  Doyle 
David  Strauss 
Derrick  Wong 


1-6 


JOHN  M.  SANGER 
ASSOCIATES  INC 

Consultants 


SAN  FRANCISCO  CHARTER  COMMISSION  WEEKEND  EDUCATIONAL  WORKSHOP 
NOTES: 


JOHN  M.  SANGER 
ASSOCIATES  INC 


Consultants 


SM  FRANCISCO  CHARTER  COMMISSION,  1979  - WEEKEND  EDUCATIONAL  WORKSHOP 


SCHEDULE  OF  EVENTS 


Content 

COFFEE  AND  PASTRIES 

Process 

Person 

Time 

9:00-:30 

I. 

INTRODUCTIONS 

Informal 

Wilson  Chang 

9:30  - 

ARRANGEMENTS 

PROCEDURES 

Presentation 

Derrick  Wong 

10:00 

II. 

BREAK 

WHAT  A CHARTER 
COMMISSION  IS 

Presentation  John  Sanger 

Questions /Answers 

10:00-: 10 
10 : 10- : 25 
10: 25-: 35 

III. 

WHAT  CHARTERS  .ARE 

Panel 

Glen  Sparrow. 

. 10:35  - 

ALL  ABOUT 

Discussion 

Former  Director  12:00 
Sacramento  Charter 

IV.  OVERVIEW  OF  THE 
EXISTING  CHARTER 


Questions/ 

Answers 


Informal 

Presentation 

Q/A 

Presentation 
and  Q/A 


Commission 
Bud  Carpenter, 

Director,  California 
League  of  Cities 
Richard  Watson,  Director 
County  Supervisors  Association 
John  Sanger,  Moderator 

12:00-1:30 

John  Mollenkopf  1:30-: 45 
Director,  Urban  Studies, 
Stanford  1:45-: 55 

Sue  Hestor  1:55-2:45 

Attorney,  SFUSD 


2:45-3:00 


Panel 

Discussion 

Q/A 


Michael  McGill,  3:00-5:30 
SPUR 

Tom  Mellon,  Former  CAO 
Dean  Maoris,  Former  SF  OCD  & 
Planning  Director 
Sue  Hestor 

John  Mollenkopf,  Moderator 
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No  Host  Cocktails 


Informal 


5:30-6:30 


DINNER 


Informal 


6:30-7:30 


How  to  Make  Local 
Government  Work 


Quest ions /Answers 


Speech  by  Edward  Hamilton,  7:30 
Hamilton  & Rabinovitz, 

Former  Executive  Director, 

Los  Angeles  County  Charter  Revision 
Study,  and  former  Deputy  Mayor,  New  York 


SUNDAY 


Coffee  and  Pastries 


9:00-9:30 


Bradley  Bunnin,  9:30-11:45 

Legal  Counsel,  1967 
SF  Charter  Rev.  Comm. 

Timothy  McDonnell,  Chair, ’67  CRC 
Colleen- O’Connor  & George  Mitrovich, 
Chair  & Vice-chair, 

San  Diego  Co.  Charter  Rev.  Comm. 

Glen  Sparrow,  former 
Director,  Sacramento 
Charter  Commission 
John  Sanger,  Moderator 


LUNCH 

Informal 

11:45-1:1: 

How  to 

Involve  the  Public 

Presen- 

Michael Doyle,  Center 

1:15-1:30 

tation 

for  Collaborative 
Problem-Solving 

How  to 

Succeed 

Panel 

Above,  plus 
Don  Solem 

1:30-3:00 

Campaign  Consultant 

BREAK 

3:00-3:15 

VI. 

ALTERNATIVE  FORMS  OF 

Panel 

Robert  Coop,  former 

3:15-4:45 

GOVERNMENT 

Manager,  Fremont, 
Phoenix 

David  Tabb,  Professor, 
Political  Science 

Tom  Fletcher,  SRI  Internet . 
Former  Vice  Mayor,  Washington  DC 
Manager,  San  Jose  & San  Diego 
John  Mollenkopf,  Moderator 

V.  DRAFTING  AND  PRESENTING  Panel 
A CHARTER  - THE  PROCESS 

0 /A 

The  SF  1967  Experience 
& Experiences  from 
Other  Areas 
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VII.  EVALUATION  Group  David  Strauss  4:45-5:30 

Discussion  Center  for  Collaborative 
Problem-Solving 

VIII.  CLOSING  AND  Wilson  Chang  5:30-5:35 

ADJOURNMENT 


NO  HOST  COCKTAIL  PARTY 


5:35  - 
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TABLE  OF  CONTENTS 


I .  INTRODUCTORY  MATERIALS 
Schedule  of  Events 

San  Francisco  Charter  Commission,  1979 
Weekend  Educational  Workshop  Participants 
Weekend  Workshop  Staff  and  Contributors 


II.  WHAT  IS  A CHARTER  COMMISSION 


This  chapter  describes  the  legal  status  of  a Charter  Commission  and  the 
rules  and  constraints  under  which  it  operates.  Under  this  general 
heading  are  included  discussion  and  background  papers  on  the  powers 
and  duties  of  the  Commission,  on  its  relationship  to  other  bodies  at 
the  State  and  local  level,  and  on  existing  laws,  rules  and  regulations 
concerning  the  conduct  of  commission  business. 

This  chapter  contains  the  following  sections: 

A.  INTRODUCTION;  Questions  to  be  addressed 

B.  POWERS  OF  THE  COMMISSION  — ROLE  AND  STATUS 

1. -  Definition 

2.  Relevance  of  Statutes  or  Laws 

3.  Ability  to  Choose  Legal  Counsel;  to  Receive  Opinions 

C . BACKGROUND  MATERIAL 

California  Government  Code  §§  34450-34463 
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SAN  FRANCISCO  CHARTER  COMMISSION,  1979  - WEEKEND  EDUCATIONAL  WORKSHOP 
SCHEDULE  OF  EVENTS 


Content 

Process 

Person 

Time 

COFFEE  AND  PASTRIES 

9:00-:30 

I. 

INTRODUCTIONS 

Informal 

Wilson  Chang 

9:30  - 

ARRANGEMENTS 

PROCEDURES 

Presentation 

Derrick  Wong 

10:00 

II. 

WHAT  A CHARTER 
COMMISSION  IS 

Presentation 

John  Sanger 

10:00-: 10 

Quest ions /Answer s 

10:10-: 25 

BREAK 

10: 25-: 35 

III. 

WHAT  CHARTERS  ARE 

Panel 

Glen  Sparrow, 

10:35  - 

ALL  ABOUT  Discussion  Former  Director  12:00 

Sacramento  Charter 
Questions/  Commission 

Answers  Carpenter , 

Director,  California 
League  of  Cities 
Richard  Watson,  Director 
County  Supervisors  Association 
John  Sanger,  Moderator 


LUNCH 


Informal 


12:00-1:30 


IV.  OVERVIEW  OF  THE 
EXISTING  CHARTER 


Presentation 

Q/A 


John  Mollenkopf  1:30-; 45 
Director,  Urban  Studies 
Stanford  1:45-: 55 


Presentation  Sue  Hestor  1:55-2:45 

and  Q/A  Attorney,  SFUSD 


BREAK 


Panel 

Discussion 

Q/A 


2:45-3:00 

Michael  McGill,  3:00-5:30 
SPUR 

Tom  Mellon,  Former  CAO 
Dean  Maoris,  Former  SF  OCD  & 
Planning  Director 
Sue  Hestor 

John  Mollenkopf,  Moderator 
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No  Host  Cocktails 


Informal 


5:30-6:30 


DINNER 


Informal 


6:30-7:30 


How  to  Make  Local 
Government  Work 


Questions /Answers 


Speech  by  Edward  Hamilton,  7:30 

Hamilton  & Rabinovitz, 

Former  Executive  Director, 

Los  Angeles  County  Charter  Revision 
Study,  and  former  Deputy  Mayor,  New  York 


SUNDAY 

Coffee  and  Pastries  9:00-9:30 


V.  DRAFTING  AND  PRESENTING  Panel 
A CHARTER  - THE  PROCESS 

The  SF  1967  Experience 
St  Experiences  from 
Other  Areas 


LUNCH  Informal 

How  to  Involve  the  Public  Presen- 
tation 

How  to  Succeed  Panel 


BREAK 

VI.  ALTERNATIVE  FORMS  OF  Panel 
GOVERNMENT 


Bradley  Bunnin,  9:30-11:45 

Legal  Counsel,  1967 
SF  Charter  Rev.  Comm. 

Timothy  McDonnell,  Chair, ’67  CRC 
Colleen-O' Connor  & George  Mitrovich, 
Chair  & Vice-chair, 

San  Diego  Co.  Charter  Rev.  Coram. 

Glen  Sparrow,  former 
Director,  Sacramento 
Charter  Commission 
John  Sanger,  Moderator 

11:45-1:15 

Michael  Doyle,  Center  1:15-1:30 
for  Collaborative 
Problem-Solving 

Above,  plus  1:30-3:00 

Don  Solem 

Campaign  Consultant 

3:00-3:15 

Robert  Coop,  former  3:15-4:45 
Manager,  Fremont, 

Phoenix 

David  Tabb,  Professor, 

Political  Science 

Tom  Fletcher,  SRI  Internet. 

Former  Vice  Mayor,  Washington  DC 
Manager,  San  Jose  & San  Diego 
John  Mollenkopf,  Moderator 
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San  Francisco  Charter  Commission,  1979 


Thomas  Cahill 
Agnes  Chan 
Wilson  Chang,  Chair 
Frank  Fitch 
Eulalio  Frausto 
James  Haas 
Pat  Jackson 
Leo  Jed 

Rodney  Johnson 
Haig  Mardikian 
Jack  Morrison 
Pat  Schultz 
Samuel  Walker 
Jack  Webb 


Weekend  Educational  Workshop  Participants 

J.  Bradley  Bunnin,  Attorney,  Counsel,  1967  S.F.  Charter  Revision  Committee 
Bud  Carpenter,  Director,  League  of  California  Cities 
Robert  Coop,  Local  Government  Consultant,  former  City  Manager 
Michael  Doyle,  Co-Director,  Center  for  Collaborative  Problem-Solving 
Thomas  Fletcher,  SRI  International;  former  Manager  and  Vice-Mayor, 
Washington,  D.C. 

Edward  Hamilton,  Hamilton  and  Rabinovitz;  former  Deputy  Mayor,  New  York 
Sue  Hestor,  Attorney,  San  Francisco  Unified  School  District 
Dean  Macris,  Executive  Director,  Association  of  Bay  Area  Governments 
Rev.  Timothy  McDonnell,  Professor,  Political  Science,  Chairman,  1967 
Charter  Revision  Committee,  1969-72 

Michael  McGill,  Assistant  Director,  S.F.  Planning  & Urban  Research  Assn. 
Thomas  Mellon,  former  Chief  Administrative  Officer,  San  Francisco 
George  Mitrovich,  Vice-Chairperson,  San  Diego  Charter  Commission 
John  Mollenkopf,  Director  of  Urban  Studies,  Stanford  University 
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II-  THE  ROLE,  POWERS  AND  CONSTRAINTS  OF  A CHARTER  COMMISSION 


This  chapter  describes  the  legal  status  of  a Charter  Coinmission  and  the 
rules  and  constraints  under  which  it  operates.  Under  this  general 
heading  are  included  discussion  and  backgrotmd  papers  on  the  powers 
and  duties  of  the  Coinmission,  on  its  relationship  to  other  bodies  at 
the  State  and  local  level,  and  on  existing  laws,  rules  and  regulations 
concerning  the  conduct  of  commission  business. 

This  chapter  contains  the  following  sections; 

A.  INTRODUCTION:  Questions  to  be  addressed 

B.  POWERS  OF  THE  COMMISSION  — ROLE  AND  STATUS 

1.  Definition 

2.  Relevance  of  Statutes  or  Laws 

3.  Ability  to  Choose  Legal  Counsel;  to  Receive  Opinions 

C . BACKGROUND  MATERIAL 

1.  California  Government  Code  §§  34450-34463 
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A.  INTRODUCTION:  QUESTIONS  TO  BE  ADDRESSED 

This  section  attempts  to  summarize  answers  to  significant  questions 
which  have  arisen  and  may  arise  regarding  the  powers  and  duties  of 
the  San  Francisco  Charter  Commission  and  the  way  in  which  it  carries 
out  its  responsibilities.  Due  to  the  short  amount  of  time  available 
for  research  and  the  difficulty  in  finding  statutes,  opinions  or 
precedents  on  which  to  base  answers  to  any  of  these  questions,  the 
answers  presented  are  tentative  and  based  on  best  judgments. 

Major  questions  addressed  are  as  follows: 

1.  What  are  the  general  powers  of  the  Charter  Commission? 

2.  Must  the  Charter  Commission  abide  by  any  laws  of  the  City  and 
County  of  San  Francisco?  If  so,  which  ones? 

3.  Must  the  Charter  Commission  abide  by  any  laws  (statutes)  of  the 
State  of  California,  such  as  those  relating  to  contracting, 
meetings,  etc?  If  so,  which  ones? 

4.  May  the  Charter  Commission  select  its  own  legal  counsel?  May 
it  demand  and  receive  assistance  from  the  City  Attorney  or  the 
Attorney  General  or  both? 

B.  ROLE,  STATUS  AND  POWERS  OF  THE  COMMISSION 

The  Commission's  powers  derive  implicitly  from  Section  3(b)  of  the 
Constitution,  as  implemented  by  statute.  (Gov.  Code  Sec.  34450 
et  seq.)  The  Commission  has  the  explicit  power  to  propose  a Charter 
or  a revision  to  a Charter,  which  must,  once  filed  with  the  City  and 
County,  be  submitted  for  a vote. 

Since  a Charter  Commission  obtains  status  by  reason  of  the  Constitution 
itself,  it  is  somewhat  in  the  nature  of  a "constitutional  office". 
However,  all  procedures  having  to  do  with  the  work  of  a Charter 
Commission  and  with  the  revising  of  a Charter  are  governed  by  the 
general  laws  of  the  state. 

1.  Definition 


Def initionally , the  Commission  is  clearly  a public  or  governmental 
agency  and  it  would  probably  be  defined  as  a special  "local"  agency, 
at  least  for  certain  purposes.  Whether  it  is  a local  or  state  agency 
is  only  important  insofar  as  the  application  of  specific  statutes  are 
triggered,  when  there  is  a distinction  between  the  two  types.  The 
conclusion  that  it  is  a local  agency,  rather  than  a state  agency. 
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derives  from  the  fact  that  it  is  mentioned  in  the  Constitution  only 
in  the  article  on  local  government  and  is  there  referred  to  as  being 
"of  a County  or  City".  In  addition,  it  is  not  a part  of  the  structure 
of  state  government  and  there  seems  no  intent  on  the  part  of  the 
legislature  to  make  it  so  or  to  bring  it  within  the  rules  applying 
to  state  agencies. 

Within  the  group  of  bodies  which  can  be  called  local  public  agencies 
it  is  easier  to  state  what  the  Commission  is  not  than  it  is  to  state 
what  it  is.  It  is  not  a municipal  corporation,  it  is  not  a district 
and  it  is  probably  not  any  other  type  of  public  corporation.  Generally, 
the  Commission's  powers,  in  legal  jargon,  are  only  governmental,  and 
not  proprietary.  This  means  that  the  Commission  is  really  only 
empowered  to  undertake  those  activities  which  relate  to  its  policy- 
making, or  policy-recommending  functions.  Its  function  is  almost 
exclusively  advisory  and  it  really  has  only  one  governmental  power  — 
the  ability  to  obtain  a place  on  the  ballot  and  to  ensure  an  election 
on  its  proposed  Charter  revision. 

It  is  not  clear  whether  the  Commission  can  incorporate  itself  but  we 
have  been  unable  to  find  any  prohibition  and  the  laws  governing  incor- 
poration for  non-profit  purposes  appear  to  allow  such  a body  to  incorporate 
itself.  On  the  other  hand  there  is  no  statute  authorizing  incorporation 
of  a charter  commission,  a group  which  is  clearly  a public  body.  So  far 
as  is  known  every  public  corporation  which  exists  operates  pursuant  to 
some  statute.  Nevertheless  the  commission  may  wish  to  consider  incorporation. 
There  is  one  reason  why  it  could  be  worthwhile  - individual  liability. 

Since  it  is  not  clear  what  kind  of  public  body  the  commission  is,  it  is 
not  certain  that  it  would  not  be  considered  an  unincorporated  association. 

If  the  latter,  members  could  be  individually  liable  for  the  actions  of 
the  group.  In  addition,  there  is  no  explicit  duty  of  the  city  and  county 
or  of  the  state  to  defend  the  commission  or  to  indemnify  members  for 
any  liability.  Thus,  as  a precaution,  incorporation  may  be  desirable.  On 
the  other  hand  we  are  unable  to  find  any  precedent  for  such  an  incorporation. 

The  only  statement  made  by  the  relevant  statute  regarding  the  work  of  a 
Charter  Commission  is  that  "The  Charter  Commissioners  shall  propose  a 
Charter  for  the  government  of  the  City  or  City  and  County  or  revise  a 
Charter.”  (Gov.  Code  Sec.  34455).  No  further  guidance  is  provided  as  to 
the  rules  to  be  followed  by  a Commission. 

There  are  no  laws  which  establish  on  behalf  of  a Charter  Commission,  any 
corporate  powers  or  other  powers  associated  with  public  agencies,  such 
as  to  contract,  to  own  anything,  to  hire  and  fire  employees.  These 
must  be  presumed  as  implied  in  order  that  the  Commission  may  succeed 
in  its  assigned  task.  In  the  absence  of  any  express  provisions,  no 
laws  would  appear  to  control  the  exercise  of  any  corporate  or 
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quasi-corporate  powers,  that  is,  those  powers  having  to  do  with  the 
maintenance  of  the  Commission  and  routine  matters.  It  is  likely 
that  the  Commission  has  the  same  range  of  authority  as  any  other 
unincorporated  association  of  persons  who  come  together  to  perform 
a task  (although  it  may  be  subject  to  other  duties  and  constraints 
as  a public  body,  for  which  see  below). 

Under  normal  rules  of  statutory  interpretation,  the  Commission  has 
those  powers,  and  no  others,  which  are  necessary  to  the  fulfillment  of 
its  assigned  statutory  mandate  — to  propose  or  revise  a Charter. 

These  would  normally  include  the  power  to  obtain  physical  space  in 
which  to  meet  or  locate,  to  obtain  staff  assistance,  to  engage  in 
contracts  for  services  essential  to  its  effort,  to  hold  public 
meetings,  to  spend  money  available  to  it,  to  solicit  and  receive 
funds  by  gift  or  otherwise.  Generally,  it  should  be  assumed  that  the 
Commission’s  powers  are  as  extensive  as  necessary  to  its  immediate 
task  but  include  no  others  not  so  obviously  connected  to  it. 

Although  the  City  is  authorized  to  pay  for  the  expenditures  of  a 
Charter  Commission  (Gov.  Code  Sec. 34091,  a provision  chiefly  designed 
to  legitimize  such  payments  by  general  law  cities), it  is  not  required 
to  do  so.  Insofar  as  other  agencies  are  concerned,  the  Commission 
appears  to  be  on  its  own. 

2.  Relevance  of  Statutes  or  Laws 


The  Commission  appears  to  be  subject  to  some  constraints  to  which  other 
public  agencies  fulfilling  governmental  functions  in  the  state  are  also 
subject.  This  is  an  area  of  difficult  interpretation  since  virtually 
all  public  agencies  operate  wholly  in  accordance  with  laws  which 
prescribe  permissible  procedures.  For  the  Charter  Commission,  none  are 
specified.  It  therefore  appears  that  the  Charter  Commission  would 
only  be  subject  to  state  laws  having  such  dignity  and  importance  that 
violation  would  affront  some  major  public  policy.  The  Commission  has 
on  its  own  already  identified  the  Brown  Act  (or  its  equivalent,  which 
applies  to  state  agencies.  Gov.  Code  11120  et.seq.)  as  the  type  of  law 
and  public  policy  which  must  and  does  apply  to  the  Commission’s  work  as 
well.  Other  constraints  and  laws  of  similar  stature  would  include  those 
prohibiting  gift  of  public  funds,  discrimination  in  employment,  and  any 
other  actions  which  might  be  considered  a breach  of  the  public  trust 
inherent  in  the  Commission’s  responsibilities. 
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With  respect  to  Charter  provisions  or  ordinances  of  the  City  and  County 
it  seems  clear  that  they  have  no  affect  whatsoever  on  the  Commission. 

It  would  be  a contradiction  for  the  Charter  ordinances  to  influence  the 
proceedings  of  the  Commission  or  its  performance  since  it  is  well 
established  that  the  process  of  Charter  amendment  or  revision  is  a 
subject  for  state  law,  and  not  subject  to  local  Charter  or  ordinance. 

On  the  other  hand,  the  Charter  or  ordinances  may  affect  the  manner  in 
which  the  City  and  County  can  assist  or  work  with  the  Commission. 
Presumably  any  relationship  between  the  Commission  and  the  City  and 
County  (such  as  funding)  could  be  established  by  contract  so  long  as 
the  contract  did  not  violate  the  Charter. 

3.  Ability  to  Choose  Legal  Counsel;  to  Receive  Opinions 

The  Commission's  ability  to  choose  its  own  legal  counsel,  like  its  other 
powers,  must  be  assumed  to  be  an  implied  power,  necessary  to  its  task. 

If  it  is  agreed  that  it  is  a local  agency,  rather  than  a state  agency, 
it  does  not  have  the  right  to  receive  opinions  from  the  Attorney 
General  nor  to  be  represented  by  him.  (Gov.  Code  Secs.  11040,  11042, 
12519).  Similarly,  it  does  not  require  his  permission  to  employ  outside 
counsel,  as  would  a state  agency. 

It  would  also  seem  that  the  Commission  has  no  right  to  demand  opinions 
from  the  City  Attorney.  The  City  Attorney  is  required  by  the  Charter 
to  give  opinions  when  requested  by  "boards  and  commissions"  of  the  City 
and  County.  But  the  Commission  is  not  one  of  those  boards  and 
commissions  of  the  City  and  County  which  is  created  by  or  subject  to  the 
Charter. 
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STATUTE  GOVEENING  CHARTER  COMMISSIONS  FOR  CITY  AND  COUNTY 


§ 34450  GOVIU^NMHN  T Ol-  Cl  1 IluS 

§ 34450.  I’rovi.sions  of  article  controlling 

§ 34451.  Proposal  or  revision  by  charter  commission:  Election  of  commission; 
Eligibility  of  candidates 

§ 34452.  Election  for  choosing  charter,  commissioners 
§ 34453.  Questions  submitted:  Ballots:  Voting 
§ 34454.  Charter  commissioner:  Nomination  of  candidates 
§ 34455.  Preparation  of  charter:  Signing;  Filing:  Publication 

§ 34456.  Printing  of  proposed  charter:  Mailing  to  electors:  Advertising  of  availabil- 
ity of  copies:  Cities  with  population  over  50,CXX) 

§ 34457.  Proposed  or  revised  charter:  Submission  to  electors:  Time  of  submission 
§ 34458.  Alternative  procedure;  Governing  body  proposing  or  revising  charter; 
Election 

§ 34459.  Amendment  or  repeal  by  proposal  by  governing  body  or  by  petition: 
Election 

§ 34460.  Filing  of  petitions  for  amendment  or  repeal:  Verification  of  signatures 
§ 34461.  Submission  to  electors  of  petitions  for  amendment  or  repeal:  Election: 
Advertisement:  Time  of  election 

§ 34461.5.  Recodification  of  charter;  Resolution,  copies  of  recodified  charter,  and 
election 

§ 34462.  Determination  of  percentages  of  electors  required  for  election:  Applicable 
election  laws 

§ 34463.  Filing  of  copies  of  charter:  Judicial  notice  of  charter 

Note — There  was  another  chapter  of  this  number,  consisting  of  §§  34450-34463, 
which  was  added  by  Stats  1968  ch  767  § 5,  operative  upon  adoption  of  ACA  No. 

30,  which  was  defeated  at  the  General  Election  in  November  1968.  The  sections 
were  subsequently  repealed  by  Stats  1969  ch  1264  § 2,  operative  June  2,  1970. 

Cross  References: 

New  or  revised  charter  of  consolidated  city-county,  under  provisions  of  this  chapter: 

§ 51952. 


§ 34450.  Provisions  of  article  controlling 

Any  city  or  city  and  county  may  enact  or  revise  a charter  for  its  own 
government  according  to  the  provisions  of  this  article. 

Amended  Stats  1975  ch  238  § 12,  effective  July  8,  1975, 

Amendments: 

1975  Amendment:  Substituted  "enact”  for  "propose”. 


Note — Stats  1969  ch  1264  also  provides;  §4.  This  act  shall  become  upx......  . 

if  Assembly  Constitutional  Amendment  No.  29  of  the  1969  Regular  Session  is 
adopted  by  the  people  in  which  event  it  shall  become  operative  at  the  same  time 
as  Assembly  Constitutional  Amendment  No.  29. 

Assembly  Constitutional  Amendment  No.  29  was  adopted  at  the  Special  Election 
held  on  June  2.  1970. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  §§51,  65. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§51-53. 
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§ 34452 


Attorney  General's  Opinions: 

30  Ops  Atty  Gen  143  (necessity  for  obtaining  two-thirds  assent  of  voters  where  it  is 
proposed  to  bring  whole  of  chartered  county  under  city  and  county  charter). 


§ 34451§  34451.  Proposal  or  revision  by  charter  commission:  Election 
of  commission:  Eligibility  of  candidates 

The  charter  may  be  proposed  or  revised  by  a charter  commission 
chosen  by  the  electors  of  the  city  or  city  and  county,  at  any  general 
or  special  election,  but  no  person  shall  be  eligible  as  a candidate  for 
such  commission  unless  he  is  an  elector  of  the  city  or  city  and  county. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970. 

Former  Section:  Former  § 34451,  relating  to  holding  an  election  (based  on  Stats  1897  ch  138 
§ 1 p 200),  was  added  by  Stats  1949  ch  79  § 1 and  repealed  by  Stats  1968  ch  767  § 4. 

Cross  References: 

“Elector”  defined:  Elec  C § 20. 

City  Charters:  Const  Art  XI  §§  3,  5. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  §§  26,  38. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§  126  et  seq. 


§ 34452.  Election  for  choosing  charter  commissioners 
An  election  for  choosing  charter  commissioners  may  be  called  by  a 
majority  vote  of  the  governing  body  of  a city  or  city  and  county,  or 
on  presentation  of  a petition  signed  by  not  less  than  15  percent  of  the 
registered  electors  of  such  city  or  city  and  county.  Any  such  petition 
shall  be  verified  by  the  authority  having  charge  of  the  registration 
records  of  the  city  or  city  and  county  and  the  expenses  of  such 
verification  shall  be  provided  by  the  governing  body  thereof  The 
governing  body  shall  call  such  election  not  less  than  75  nor  more  than 
90  days  from  the  date  of  its  vote  or  the  date  of  verification  of  the 
petition. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970;  Amended  Stats  1972  ch  409  § 4. 


Amendments: 

1972  Amendment:  (1)  Substituted  “a"  for  “the”  after  “body  of  in  the  first  sentence; 
(2)  deleted  the  second  sentence  which  read:  “The  governing  body  shall  call  such 
election  at  any  time  not  less  than  30  nor  more  than  60  days  from  date  of  the 
filing  of  the  petition.”;  and  (3)  added  the  last  sentence. 

Former  Section:  Former  § 34452,  relating  to  abandonment  and  reorganization  of 
charter  (based  on  Stats  1897  ch  138  § 1 p 200),  was  added  by  Stats  1949  ch  79 
§ 1,  amended  by  Stats  1955  ch  624  § 10.  and  repealed  by  Stats  1968  ch  767  § 4. 

Collateral  References: 

CnI  Jur  2d  Municipal  Corporations  §§  63,  65. 

McKitincy’s  Cal  Dig  Municipal  Corptiralions  §§  36  ct  scq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§  126  et  seq. 
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§ 34453.  Questions  submitted:  Ballots:  Voting 

At  such  election  the  electors  shall  vote  first  on  the  question  “Shall  a 
charter  commission  be  elected  to  propose  a new  charter  or  to  revise 
the  charter?”  and  secondly  for  the  candidates  of  the  office  of  charter 
commissioner.  If  the  first  question  receives  a majority  of  the  votes  of 
the  qualified  voters  voting  thereon  at  such  election,  the  15  candidates 
for  the  office  of  charter  commissioner  receiving  the  highest  number  of 
votes  shall  forthwith  organize  as  a charter  commission,  but  if  the  first 
question  receives  less  than  a majority  of  the  votes  of  the  qualified 
voters  voting  thereon  at  such  election  no  charter  commission  shall  be 
deemed  to  have  been  elected. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970. 

Former  Section:  Former  § 34453,  relating  to  resubmission  (based  on  Stats  1897  ch  138  § 1 p 
200),  was  added  by  Stats  1949  ch  79  § 1 and  repealed  by  Stats  1968  ch  767  § 4. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  § 65. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  36  et  seq. 

56  Am  Jur  2d  Municipal  Corporations  §§  126  et  seq. 


§ 34454.  Charter  commissioner:  Nomination  of  candidates 
Candidates  for  the  office  of  charter  commissioner  shall  be  nominated 
either  in  such  manner  as  may  be  provided  for  the  nomination  of 
officers  of  the  municipal  or  city  and  county  government  or  by 
petition,  substantially  in  the  same  manner  as  may  be  provided  by 
general  laws  for  the  nomination  by  petition  of  electors  of  candidates 
for  public  offices  to  be  voted  for  at  general  elections. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970. 

Former  Section:  Former  § 34454,  relating  to  officers  (based  on  Stats  1897  ch  138  § 2 p 201), 
was  added  by  Stats  1949  ch  79  § 1 and  repealed  by  Stats  1968  ch  767  § 4. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  § 65. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  36  et  seq. 

56  Am  Jur  2d  Municipal  Corporations  §§  126  et  seq. 


§ 34455.  Preparation  of  charter:  Signing:  Filing:  Publication 
The  charter  commissioners  shall  propose  a charter  for  the  government 
of  the  city  or  city  and  county  or  revise  a charter.  The  charter  so 
prepared  shall  be  signed  by  a majority  of  the  charter  commissioners 
and  shall  be  filed  in  the  office  of  the  clerk  of  the  governing  body  of 
the  city  or  city  and  county.  The  governing  body  of  the  city  or  city 
and  county  shall,  within  15  days  after  such  filing,  cause  such  charter 
to  be  published  once  in  the  official  newspaper  of  said  city  or  said  city 
and  county  and  in  each  edition  thereof,  during  the  day  of  publication. 
In  case  there  is  no  such  official  newspaper,  the  charter  shall  be 
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published  in  a newspaper  of  general  circulation  within  such  city  or 
city  and  county  and  in  all  the  editions  thereof  issued  during  the  day 
of  publication. 

Added  Slats  1^69  ch  1264  § 3,  operative  June  2.  1970. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  §§  37  et  seq. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§  126  et  seq. 


§ 34456.  Printing  of  proposed  charter:  Mailing  to  electors:  Advertis- 
ing of  availability  of  copies:  Cities  with  population  over  50,000 
In  any  city  or  city  and  county  with  over  50,000  population,  the 
governing  body  shall  cause  copies  of  the  charter  to  be  printed  in 
convenient  pamphlet  form  and  in  type  of  not  less  than  10-point  and 
shall  cause  copies  to  be  mailed  to  each  of  the  qualified  electors  of  the 
city  or  city  and  county,  and  shall,  until  the  day  fi.'^vcd  for  the  election 
upon  the  charter,  advertise  in  one  or  more  newspapers  of  general 
circulation  in  said  city  or  city  and  county  a notice  that  copies  may  be 
had  upon  application  therefor. 

Axlded  Stats  1969  ch  1264  § 3,  operative  June  2.  1970. 

Collateral  References; 

Cal  Jur  2d  Municipal  Corporations  §§  37  et  seq. 

McKinney's  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§  126  et  seq. 


§ 34457.  Proposed  or  revised  charter:  Submission  to  electors:  Time  of 
submission 

The  proposed  or  revised  charter  shall  be  submitted  to  the  electors  of 
the  city  or  city  and  county  at  a special  election  to  be  held  on  the  ne.xt 
established  election  date  not  less  than  74  days  from  the  completion  of 
the  publication  of  the  charter  as  provided  in  this  article. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970;  Amended  Stats  1974-73  ch  1146  § 19. 


Amendments: 

1973  Amendment:  (1)  Substituted  "a  special  election  to  be  held  on  the  next 
established  election  date  not  less  than  74  days"  for  "a  date  to  be  fixed  by  the 
charter  commission  before  its  filing  and  designated  on  the  charter,  either  at  a 
special  election  held  not  less  than  60  days";  and  (2)  deleted  ",  or  at  the  general 
election  next  following  the  expiration  of  said  60  days"  at  the  end  of  the  section 

Collateral  References; 

Cal  Jur  2d  Municipal  Corporations  §§  37  et  seq. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§  126  et  seq. 


83 


§ 34458 


GOVERNMENT  OF  CITIES 


§ 34458.  Alternative  procedure:  Governing  body  proposing  or  revising 
charter:  Election 

As  an  alternative  to  the  procedure  provided  for  in  Sections  34450 
through  34457  of  this  article,  the  governing  body  of  any  city  or  city 
and  county,  on  its  own  motion  may  propose  or  cause  to  be  proposed 
or  revise  or  cause  to  be  revised,  a charter  and  submit  the  proposal  for 
the  adoption  or  revision  thereof  to  the  electors  at  either  a special 
election  called  for  that  purpose  or  at  any  general  or  special  election. 
Any  charter  so  submitted  shall  be  advertised  in  the  same  manner  as 
provided  for  the  advertisement  of  a charter  proposed  by  a charter 
commission;  and  the  election  on  such  charter  shall  be  held  at  a date 
to  be  fixed  by  the  governing  body  of  the  city  or  city  and  county, 
which  shall  be  not  less  than  40  nor  more  than  60  days  after  the 
completion  of  the  advertising  in  the  official  paper. 

Added  Stats  1969  eh  1264  § 3,  operative  June  2,  1970. 

Cross  References: 

Publications  and  official  advertising  generally:  §§  6000  et  seq. 

Colltitcral  References: 

Cal  Jur  2d  Municipal  Corporations  §§  37  et  seq. 

McKinney's  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties  and  Other  Political  Subdivisions 
§§  126  et  seq. 


§ 34457.  Proposed  or  revised  charter:  Submission  to  electors:  Time  oi 
submission 

Review  of  Selected  1973  Code  Legislation.  5 Pacific  LJ  383. 


§ 34459.  Amendment  or  repeal  by  proposal  by  governing  body  or  by 
petition:  Election 

The  charter  of  any  city  may  be  amended  or  repealed  by  proposals  submitted 
by  the  governing  body  on  its  own  motion  or  by  petition  signed  by  15 
percent  of  the  registered  electors,  or  both. 

The  charter  of  a city  and  county  may  be  amended  or  repealed  by  proposals 
submitted  by  the  governing  body  or  by  a petition  signed  by  10  percent  of 
the  qualified  electors  of  the  city  and  county,  computed  upon  the  total 
number  of  votes  cast  in  the  city  and  county  for  all  candidates  for  Governor 
at  the  last  general  election  at  which  a Governor  was  elected,  or  both.  Such 
proposals  shall  be  submitted  to  the  electors  at  either  a special  election  called 
for  that  purpose  or  at  any  general  or  special  election. 

Amended  Stats  1974  ch  1203  § 3. 

Amendments: 

1974  Amendment:  (1)  Deleted  “or  city  and  coimly"  before  "may  be  amended"  in  the  first  paragraph;  and 
(2)  added  the  .secoiul  paragraph. 


Under  Gov.  Code,  § 34459,  providing  for 
amendment  and  repeal  of  a city  charter  by  a 
proposal  submitted  by  the  governing  body  on  its 
own  motion;  a board  of  supervisors  was  vested 
with  the  power  to  submit  proposed  charter  amend- 
ments to  the  electorate  for  its  approval  of  or 


disapproval  on  the  board's  own  motion,  and  such 
proposal  was  not  a legislative  action  within  the 
meaning  of  a city  charter  provision  requiring  in 
the  legislative  action  to  be  by  ordinance.  Accord- 
ingly, the  board  acted  properly  in  withdrawing 
charter  amendments  proposed  by  it  by  a resolution 


(8  Oov  Code] 
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mJopletl  by  u majority  of  the  board  dircUmg  the  ballot.  Clark  v Patterson  (1977)  68  CA3d  329,  137 

registrar  to  withdraw  the  proposition  from  the  Cal  Rptr  275. 


§ 34460.  Filing  of  petitions  for  amendment  or  repeal:  Verification  of 
signatures 

Petitions  for  the  submission  of  any  amendment  or  petitions  for  the  repeal  of 
a charter  shall  be  filed  with  the  governing  body  of  the  city  or  city  and 
county  not  less  than  90  days  prior  to  a statewide  general  election  and  not 
more  than  one  year  after  the  date  of  the  first  signature  affixed  thereon.  The 
signatures  on  such  petitions  shall  be  verified  by  the  authority  having  charge 
of  the  registration  records  of  the  city  or  city  and  county,  and  the  expenses 
of  such  verification  shall  be  provided  by  the  governing  body  thereof.  The 
signatures  may  be  verified  by  means  of  the  random  sampling  technique  as 
provided  for  in  Elections  Code  Section  3708. 

Amended  Stats  1977  ch  1205  § 87. 

Amendments: 

1977  .Amendment:  Added  the  third  sentence. 


§ 34461.  Submission  to  electors  of  petitions  for  amendment  or  repeal: 
Advertisement:  Time  of  election 

If  the  petitions  have  a sufficient  number  of  signatures  the  governing  body  of 
the  city  or  city  and  county  shall  submit  the  amendment  or  amendments 
proposed  or  the  proposal  for  charter  repeal  to  the  electors.  Amendments 
proposed  by  the  governing  body  and  amendments  proposed  by  petition  of 
the  electors  may  be  submitted  at  the  same  election.  The  amendments  so 
submitted  or  the  proposal  for  charter  repeal  shall  be  advertised  in  the  same 
manner  as  provided  for  the  advertisement  of  a proposed  or  revised  charter. 
If  the  governing  body  causes  copies  of  any  proposed  charter  amendments  to 
be  mailed  to  the  voters,  the  text  of  such  proposed  charter  amendments  may 
show  the  difference  from  existing  provisions  of  law  by  the  use  of  distinguish- 
ing type  styles.  The  election  on  the  proposed  amendments  or  the  proposal 
for  charter  repeal  shall  be  held  at  a date  to  be  fixed  by  the  governing  body 
of  the  city  or  city  and  county,  which  is  not  less  than  40,  and  not  more  than 
60,  days  after  the  completion  of  the  advertising  in  the  official  paper. 

Amended  Slats  1974  ch  622  § 4. 

Amendments: 

1974  Amendment:  Redesignated  the  former  third  sentence  to  become  the  third  and  fourth  sentences  by 
substituting  the  present  fourth  sentence  for  and  the"  after  “charier." 


chaTrl'and^^crtior*'"" 

Ik  govcrniiig  body  of  any  city  or  city  and  county  may.  on  its  own 
mi'  chtinc  of  the  city  or  city  and  county  and  by 

tTrfonhe'rh"’"  P''°P°s^'  f®'-  charter  recodification  to  the  elec- 
tors of  the  city  or  city  and  county,  provided  such  recodification  does 
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not,  in  any  manner,  substantially  change  the  provisions  of  said 
charter.  Such  proposal  shall  be  submitted  to  the  electors  at  either  a 
special  election  called  for  that  purpose  or  at  any  general  or  special 
election. 

The  governing  body  shall  cause  copies  of  the  recodified  charter  to  be 
printed  in  convenient  pamphlet  form  and  in  type  of  not  less  than  10- 
point  and  shall,  within  15  days  after  adoption  of  the  resolution 
ordering  the  recodification  proposal  submitted  to  the  electors  and 
until  the  day  fixed  for  the  election  upon  the  recodified  charter, 
continuously  advertise  in  one  or  more  papers  of  general  circulation  in 
said  city  or  city  and  county,  a notice  that  copies  may  be  had  upon 
application  therefor. 

The  election  of  the  proposed  recodified  charter  shall  be  held  at  a date 
to  be  fixed  by  the  governing  body  of  the  city  or  city  and  county, 
which  date  shall  not  be  less  than  40  days  nor  more  than  60  days  after 
the  date  on  which  the  resolution  ordering  submission  of  the  recodifi- 
cation proposal  submitted  to  the  electors  was  adopted  by  the  govern- 
ing body  of  the  city  or  city  and  county. 

Added  Stats  1971  ch  452  § 1,  effective  August  2,  1971. 

Cross  References: 

“Elector”  defined:  Elec  C § 20. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  §§  37  et  seq. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§§126etseq. 


§ 34462.  Determination  of  percentages  of  electors  required  for  elec- 
tion: Applicable  election  laws 

The  percentages  of  the  registered  electors  required  for  the  election  of 
charter  commissioners  or  the  submission  of  amendments  to  charters 
or  the  proposal  for  charter  repeal  shall  be  calculated  upon  the  total 
vote  cast  for  all  candidates  for  Governor  in  the  city  or  city  and 
county  at  the  last  preceding  general  state  election  at  which  a Gover- 
nor was  elected.  The  election  laws  of  such  city,  or  city  and  county 
shall,  so  far  as  applicable,  govern  all  elections  held  under  the  author- 
ity of  this  chapter. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970;  Amended  Stats  1972  ch  409  § 6. 


Amendments: 

1972  Amendment:  Deleted  and  the  qualified  electors  shall  be  those  whose  names 
appear  upon  the  registration  records  of  the  same  or  preceding  year”  after 
"elected”  at  the  end  of  the  first  sentence. 
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Cross  References: 

“Elector'’  defined;  Elec  C § 20. 

§ 34463.  Ratification  by  voters:  Effective  when  accepted  and  filed  by 
Secretary  of  State 

If  (he  electors  vote  in  favor  of  the  charter  proposal,  revision,  amendment,  or 
repeal,  it  shall  be  deemed  to  be  ratified,  but  shall  not  take  effect  until 
accepted  and  filed  by  the  Secretary  of  State  pursuant  to  the  provisions  of 
Section  34464. 

Added  Slats  1P75  ch  2.^8  § 14.  effective  July  8.  1975. 

Former  § 34463,  similar  to  the  present  section,  was  repealed  by  Stats  1975  ch  238  § 13.  effective  July  8. 
1975. 

|8  Gov  Cooel  9 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  § 45. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§ 127. 

§ 34464.  Distribution  of  certified  copies 

Three  copies  of  the  complete  text  of  a charter  proposal  or  of  any  revised, 
amended  or  repealed  section  ratified  by  the  electors  of  a city  or  city  and 
county  shall  be  certified  and  authenticated  by  the  chairman  and  clerk  of  the 
governing  body  and  attested  by  the  city  clerk,  setting  forth  the  submission 
of  the  charter  to  the  electors  of  the  city,  and  its  ratification  by  them.  One 
copy  shall  be  filed  with  the  recorder  of  the  county  in  which  the  city  is 
located,  and  one  in  the  archives  of  the  city.  In  the  case  of  a city  and  county, 
one  copy  shall  be  filed  with  the  recorder  thereof,  and  one  in  the  archives  of 
such  city  and  county. 

The  third  copy  shall  be  submitted  to  the  Secretary  of  State  with  the 
following: 

(a)  Certified  copies. of  all  publications  and  notices  required  of  the  city  by  this 
chapter  or  by  the  laws  of  this  state  in  connection  with  an  election  to 
propose,  revise,  amend  or  repeal  a city  charter. 

(b)  Certified  copies  of  any  arguments  for  or  against  the  charter  proposal, 
revision,  amendment  or  repeal  which  were  mailed  to  voters  pursuant  to 
Section  5012  of  the  Elections  Code. 

(c)  A certified  abstract,  of  the  vote  at  the  election  at  which  the  charter 
proposal  revision,  amendment,  or  repeal  was  approved  by  the  voters. 

Added  Stats  1975  ch  238  § 15,  effective  July  8,  1975. 


§ 34465.  Acceptance  and  filing  by  Secretary  of  State:  Publication:  Judicial 
notice 

A charter  propo.sal,  revision,  amendment,  or  repeal  by  the  electors  of  a city 
or  city  and  county  and  submitted  to  the  Secretary  of  State  in  compliance 
with  the  provisions  of  this  chapter  shall  be  accepted  and  filed  by  the 
Secretary  of  State.  The  charter  proposal,  revision,  amendment,  or  repeal 
shall  be  published  in  the  statutes  in  a charter  chapter  series  under  the 

designation  “Statutes  of (year).  Charter  Chapter “ Under  the 

chapter  number,  the  date  of  the  ratification  election  and  the  date  of  filing 
with  the  Secretary  of  State  shall  be  indicated. 

After  a charter  proposal,  revision,  amendment,  or  repeal  is  accepted  and 
filed  by  the  Secretary  of  State,  the  courts  shall  take  judicial  notice  thereof 

Added  Slats  1975  ch  238  § 16,  effective  July  8,  1975. 


ORGANIZATION  AND  HOUNDARIES 


§ 34501 


Cross  References: 


§ 34463.  Filing  of  copies  of  charter:  Judicial  notice  of  charter 
One  copy  of  the  charter  ratified  and  approved  in  accordance  with  the 
provisions  of  this  article  shall  be  filed  with  the  Secretary  of  State,  one 
with  the  recorder  in  the  county  in  which  such  city  is  located,  and  one 
in  the  archives  of  the  city,  and  in  the  case  of  a city  and  county  one 
copy  shall  be  filed  with  the  recorder  thereof,  and  one  in  the  archives 
of  such  city  and  county;  and  thereafter  the  courts  shall  take  judicial 
notice  of  the  provisions  of  such  charter. 

Added  Stats  1969  ch  1264  § 3,  operative  June  2,  1970. 

Collateral  References: 

Cal  Jur  2d  Municipal  Corporations  § 45. 

McKinney’s  Cal  Dig  Municipal  Corporations  §§  72  et  seq. 

56  Am  Jur  2d  Municipal  Corporations,  Counties,  and  Other  Political  Subdivisions 
§ 127. 


CHAPTER  4 
Corporate  Name 


§ 34500.  Application  of  chapter 

§ 34501.  Name  and  succession:  Right  to  sue  and  be  sued:  Seal 
§ 34502.  [No  section  of  this  number] 

§ 34503.  Change  of  name 

§ 34504.  Submission  of  question  of  change  of  name  to  electors 
§ 34505.  Notice  of  election;  Manner  of  giving 
§ 34506.  Contents  of  notice 

§ 34507.  Statement  of  election  and  result:  Filing:  Effect 
§ 34508.  Limitation  on  further  proceedings  following  unfavorable  vote 
§ 34509.  Elimination  of  word  “town”  from  corporate  name 
§ 34510.  Statement  of  adoption  of  ordinance;  Filing:  Effect 
§ 34511.  Elimination  of  word  “city”  from  corporate  name:  Petition:  Ordinance 
§ 34512.  Statement  of  filing  petition  and  adoption  of  ordinance:  Filing:  Effect 


§ 34500.  Application  of  chapter 

The  provisions  of  this  chapter  do  not  apply  to  chartered  cities. 

Added  Stats  1949  ch  79  § 1. 


§ 34501.  Name  and  succession:  Right  to  sue  and  be  sued:  Seal 
Every  city  organized  pursuant  to  this  part  shall  have  a name,  and  by 
such  name  has  perpetual  succession,  and  may  sue  and  be  sued.  It 
87 
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III.  WHAT  ARE  CHARTERS  ALL  ABOUT 

This  chapter  presents  materials  concerning  the  purposes  and  functions 
of  Charters,  legally  and  politically.  Staff  papers  are  included 
concerning  Charter  form  and  content  and  different  approaches  which 
may  be  taken  concerning  the  process  of  composing  the  Charter.  The 
chapter  contains  the  following  sections: 

A.  INTRODUCTION 

1.  Issues  to  be  discussed 

2:  Summary  of  the  major  functions  of  a Charter  for  San  Francisco 

3.  Legal  foundation  for  Chartered  governments 

4.  Function  and  effect  of  a Charter 

5.  Application  to  a City-County 

B.  PHILOSOPHIES  OF  CHARTER-WRITING 

1.  Alternatives 

2.  Political  implications  of  alternative  forms 

C.  BACKGROUND  MATERIALS 

1.  Excerpts  from  the  California  Consititution 
(Article  XI,  Local  Government) 

2.  Calif.  CoTjncil  on  Intergovernmental  Relations,  Local 
Government  Reform  Project,  Backgromd  Papers 

3.  Descriptive  Summary  Charts  of  Selected  Charters:  Santa 

Clara  County,  Detroit,  Pittsburgh,  Sacramento  City-County 
Proposal,  San  Mateo  County 

4.  What  Should  a Written  Constitution  Do?  By  Maxine  Kurtz 
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A.  INTRODUCTION  OF  ISSUES  AND  BACKGROUND 

The  purpose  of  this  section  is  to  present  materials  concerning  the 
functions  of  charters,  legally  and  politically,  requirements  which 
may  exist  regarding  their  form  or  content,  and  different  approaches 
which  may  be  taken  toward  charter  style  and  content.  Some  of  this 
material  might  seem  irrelevant  or  theoretical  but  it  is  possible  that 
the  issues  to  which  it  speaks  could  influence  the  kind  of  charter  or 
proposed  revisions  which  is  developed. 

In  seeking  materials  to  assemble  and  matters  to  discuss,  we  have  sought 
to  raise  and  respond  to  the  following  issues  to  questions: 

1.  What  difference  does  it  make  for  San  Francisco  to  have  a charter  or  not? 

2.  Are  their  requirements  that  must  be  followed  in  terms  of  cnarter 
content? 

3.  What  are  the  legal  implications  of  including  or  not  including  charter 
content  on  a specific  subject  matter? 

4.  What  diffrence  does  it  make  whether  the  charter  is  broad  and  general 
or  detailed  and  specific?  legally?  politically? 

5.  What  are  the  philosophies  of  government  implied  in  different  charter 
stiles? 

6.  What  are  some  model  examples  of  charter  from  other  areas  (of  different 
types) ? 


Summary 

A charter  for  a city/ county  achieves  three  major  functions: 

(1)  it  grants  the  full  power  over  municipal  affairs  which  a charter  city 
can  have  (if  the  charter  says  so) 

(2)  it  establishes  the  organizational  structure  of  the  government  as  county 
and  city  (to  whatever  level  of  detail  is  chosen) 

(3)  it  limits  the  authority  of  the  governing  body  (or  other  elected  and 
appointed  officials  given  grants  of  authority)  to  exercise  the  power  of 
the  city/county  of  the  citizens  (i.e.  it  reserves  power  to  the  electorate) 

1.  The  Legal  Foundation  for  Chartered  Cities  and  Counties 

(See  Background  Materials:  Local  Government  Reform  Project) 

The  California  Constitution  establishes  two  forms  of  general  local  government 
counties  and  cities,  each  of  which  may  operate  under  a charter.  The 
difference  between  a chartered  city  and  general  law  city  is  much  greater  than 
the  difference  between  a chartered  county  and  general  law  county. 
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a.  Charter  Counties 


A chartered  county  is  different  from  a general  law  county  in  that  it 
may  provide  for  its  own  organization,  or  structure.  A chartered  county 
gains  no  additional  powers  in  the  sense  of  authority  independent  of  and 
as  against  the  state  over  that  possessed  by  any  other  county.  This  follows 
from  the  fact  that  a county  is  considered  a subdivision  of  the  state 
(Constitution,  Article  XI,  Sec  1),  formed  to  carry  out  state  policy  and 
to  administer  state  affairs  at  the  local  level.  It  was,  historically  an 
administrative  unit  of  the  state,  more  than  a local  government. 

b . Charter  Cities 


A chartered  city  gains  additional  powers  over  those  possessed  by  general 
law  city,  not  merely  with  respect  to  the  organization  of  its  government 
but  also  with  respect  to  its  scope  of  legitimate  activity  in  "municipal 
affairs."  Thus,  in  this  case  the  charter  is  a grant  of  power  oy  the 
state  (via  the  Constitution)  to  the  local  government.  In  theory,  the 
extent  of  the  transfer  of  power  and  authority  is  substantial  and  much 
greater  than  that  for  a county,  but,  as  a practical  matter,  court  decisions 
in  recent  years  appear  to  have  erased  some  of  the  home  rule  powers  originally 
assxamed  to  exist,  at  least  where  the  state  legislature  has  acted  in  a manner 
in  contradiction  to  local  action.  Nevertheless,  cities  adopt  charters 
in  order  to  assume  greater  authority  over  their  own  affairs. 

2.  Function  and  Effect  of  a Charter 

Since  a charter  is  a grant  of  power,  simply  by  incorporating  the  magic  works 
from  the  Constitution  "to  make  and  enforce  all  ordinances  and  regulations 
in  respect  to  municipal  affaits"  (Sec.  5(a)),  the  city  assumes  all  the  powers 
which  it  may  have  under  the  Constitution.  In  being  a charter  city  and 
county,  San  Francisco  has  by  constitutional  provision  (Sec.  6(b))  those 
additional  powers  which  a city  has  over  a county.  The  power  over  "municipal 
affairs"  and  its  limits  are  defined  by  other  provisions  of  the  Constitution 
and  by  court  decisions.  The  following  matters,  among  others,  have  been 
held  not  to  be  municipal  affairs,  but  rather  to  be  matters  of  "statewide 
concern":  eminent  domain,  court  system,  public  education,  right  to  organize 

participation  in  political  activity,  initative  and  referendum  procedures 
(at  least  for  minimum  requirements).  If  a matter  is  not  a municipal  affair 
(as  may  be  determined  by  a court) , it  does  not  matter  whether  the  local 
legislation  on  it  is  in  the  charter  or  by  ordinance.  It  is  useful  to  know 
what  is  considered  a "municipal  affair"  in  order  to  avoid  spending  time  on 
charter  content  which  cannot  be  successfully  upheld.  (See  chart  attached) 

In  addition  to  being  a grant  of  power,  a charter  is  an  instrument  of  limitation 
since  the  Constitution  also  provides  that  the  authority  to  deal  in  municipal 
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affairs  shall  be  "subject  only  to  restriction  and  limitations  provided 
in  their  respective  charters."  A charter  is,  thus,  the  means  by  which 
the  electorate  limits  the  scope  of  action  and  power  of  those  elected 
representatives  designated  by  the  charter  to  exercise  the  full  authority 
of  the  city.  A very  simple  (theoretical")  charter  might  have  only  a few 
sentences:  one  to  assume  all  power  over  municipal  affairs,  another  to 

establish  a governing  body  and  a third  to  grant  to  the  governing  body 
the  right  to  exercise  all  powers  of  the  city.  This  would  be  of  the  least 
restrictive  type.  The  governing  body,  acting  on  behalf  of  the  electorate 
(and  always  by  the  constitution  and  state  laws,  subject  to  initiative,  re- 
ferendum and  recall),  could  do  everything  necessary,  without  limitations. 

Of  course,  such  a charter  would  not  be  drafted  but  it  helps  illustrate  the 
the  fact  that  much  of  what  is  in  a charter  is  there  to  restrict  the  power 
of  elected  officials,  especially  the  legislative  body.  In  order  to  ease  these 
restrictions,  charter  amendments  (a  form  of  referendum)  are  required. 

In  following  the  analysis  provided  above,  one  can  distinguish  two  types  of 
content  of  a charter: 

(1)  that  part  of  the  charter  which  is  intended  to  organize  the  government, 
allocate  power,  authority  and  responsibility  among  those  persons  who  are 
to  be  in  the  government  and  which  establishes  procedures  for  them  to  follow; 
and  (2)  that  part  of  the  charter  which  is  intended  to  place  limits  on  the 
actions  or  powers  of  any  elected  representative  or  appointed  official  or 
employee  with  respect  to  those  of  the  electorate  as  a whole.  Thus  a charter 
is  engaged  in  allocating  power  in  two  directions:  between  the  people  and 

their  representatives  and  among  the  different  representatives  and  agencies 
of  the  government  they  create. 

Different  kind  of  authority  or  power  can  be  granted:  specific,  general,  or 
residual  power  is  what  is  left  after  all  specific  and  general  grants  have 
been  made.  Only  a charter  such  as  that  described  above,  with  only  three 
sentences  can  approximate  the  grant  of  residual  power  to  a governing  body. 

Most  charters  grant  general  power  to  a governing  body  (our  Board  of  Super- 
visors) . This  general  grant  of  authority  empowers  the  Board  to  act  on 
behalf  of  the  city  wherever  no  other  charter  provision  limits  that  authority 
or  gives  power  over  some  specific  matter  to  someone  else.  The  legislative 
body  always  (by  definition  and  tradition  rather  than  law)  has  the  most 
general  grant. 

All  other  grants  of  authority  in  a charter  are  usually  specific.  The 
primary  effect  of  each  specific  grant  of  authority  j.s  twofold:  (1)  to 

authorize  a set  of  actions  or  scope  of  authority  by  someone  other  than  the 
governing  body  and  (2)  to  limit,  by  implications,  the  powers  of  that  body. 
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Thus  the  larger  the  number  of  specific  grants  of  authority  in  a charter 
(and  the  more  the  number  of  statements  specifying  procedures,  actions, 
requirements,  etc.)  the  more  limitedthe  authority  of  the  legislative 
body  (and  anyone  elese  given  power  to  act) . 

3.  County  Charters  and  City  Charters  as  Applied  to  a City-County 

Chartered  counties,  unlike  chartered  cities,  do  not  have  a broad  grant 
of  power.  The  Constitution  (Article  XI,  Sec.  4)  enumerate  the  permi- 
ssible and  mandated  content  of  county  charters  and  those  additional  powers 
which  a county  can  assume  by  adopting  a charter.  The  degree  of  power  is 
uncertain  and  a long  debate  has  gone  on  regarding  the  amount  of  power 
which  a chartered  county  has.  Since  San  Francisco  is  both  a city  and  county 
with  the  powers  of  both,  the  debate  is  somewhat  irrelevant,  except  for  the 
fact  that  the  city  and  county  is  almost  certainly  obliged,  in  its  county 
capacity,  to  perform  those  functions  which  it  is  delegated  as  a county,  a 
"subdivision  of  the  state."  To  that  extent,  according  to  Article  XI,  Sec. 6, 
San  Francisco  is  a "charter  city"  and  a "charter  county."  And  "(its) 
charter  city  powers  supersede  conflicting  charter  county  powers." 

Since  nothing  in  the  grant  of  the  charter  powers  in  Section  5 appears  to 
contradict  anything  granted  to  charter  counties  in  Section  4,  a city-county 
appears  to  be  required  to  comply  with  the  requirements  on  county  charter 
content  and  has  the  option  to  include  such  other  matters  as  are  authorized 
for  city  charter  content,  as  follows: 

a.  Mandatory  Charter  Provisions  (based  on  Article  V Sec.  4) 


1.  A governing  body  of  five  or  more  member,  elected  by  district,  at  large, 
or  at  large  with  the  requirement  they  live  in  a district;  their  powers  and 
duties,  terms  of  office,  manner  of  removal  and  filling  vacancies,  and  com- 
pensation (or  the  charter  can  authorize  compensation  to  be  set  by  ordinance) . 

2.  Other  county  offices  which  may  be  consolidated  and  include: 

assessor,  auditor,  county  clerk,  coroner,  district  attorney,  license  collector 
public  administrator,  recorder,  sheriff,  sjperintendent  of  Schools,  surveyor, 
tax  collector,  and  treasurer;  their  manner  of  selection  by  election  or  appoint 
ment,  powers  and  duties,  term  of  office,  manner  of  removal  and  filling  vacan- 
cies, and  compensation. 

3.  Authority  for  governing  bodies  (e.g.  including  Board  of  Education,  etc 
to  provide  by  ordinance  for  the  number  and  appointment  of  employees ; their 
powers,  duties,  qualifications,  terms  of  office,  manner  of  appointment  and 
removal  and  compensation. 
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4.  The  performance  of  county  functions  required  by  statute,  which  include; 
property  recording,  assessment  and  tax  collection,  law  enforcement,  judicial 
administration,  road  constructions  and  maintenance,  welfare  administration, 
public  health  and  sanitation  parks  and  recreation. 

b . Optional  Charter  Provisions; 


1.  Authority  to  make  and  enforce  all  ordinances  and  regulations  with  respect 
to  municipal  affairs.  (Home  Rule). 

2.  The  constitution,  regulation  and  government  of  a police  force. 

3.  Subgovernment  in  all  or  part  of  the  city. 

4.  Conduct  of  city  elections. 

5.  Additional  city  officers  and  employees;  time  and  manner  of  election  or 
appointment, removal,  term  of  office,  qualifications,  and  compensation. 

6.  Authority  to  establish,  purchase  and  operate  public  works  to  furnish 
its  inhabitants  with  light,  water,  power,  heat,  transport  or  communications, 
or  regulations  for  provisions  of  those  services  by  private  persons  or  cor- 
porations . 

c . Prohibited  Charter  Provisions 


While  the  powers  of  chartered  cities  and  counties  are  broad,  limitations  on 
those  powers  arise  from  three  sources;  first,  an  explicit  or  implicit 
recognition  in  the  Constitution  that  a subject  is  within  the  exclusive  juris- 
diction of  the  state  Legislature;  second.  Constitutional  limitations  on  the 
exercise  of  municipal  power;  and  third,  judicial  interpretation  of  the  term 
"municipal  affairs". 

(1)  Areas  of  Exclusive  Legislative  Jurisdiction; 

1.  Eminent  domain.  Though  not  expressly  granted  to  the  state  by  the  Cons- 
titution, the  courts  have  held  that  the  right  of  eminent  domain  is  a "sove- 
reign power  of  the  state".  (City  and  County  of  San  Francisco  v.  Ross,  44 
Cal.  2d.  52).  However  the  legislature  has  granted  to  cities  and  counties  the 
right  of  eminent  domain  for  specified  purporses  (Code  of  Civil  Pro. 1238, 

1239. 

2.  The  Court  System. (Calif omia  Constitution,  Article  VI,  Sections  1-5). 
Except  that  the  county  has  jurisdictions  to  provide  court  rooms ,, judges 
chambers,  court  attendants  and  employees  and  supplies.  (Government  Code 
Sections  68073,  71002,  72607). 
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3.  Public  education  (Article  IX,  Sections)  with  the  following  limitations: 
First,  the  courts  have  ruled  that  some  specific  aspects  of  public  education 
can  be  the  jurisdiction  of  a chartered  city  provided  there  is  no  conflict 
with  general  laws.  (Butterworth  v.  Boyd,  12  Cal. 2d.  140,  establishment  of 
a health  plan  for  teachers).  Second,  the  Constitution,  in  Article  XXII, 

Section  8.  expressly  permits  a chartered  city  to  include  in  its  charter 
provisions  for  the  term,  manner  of  selection,  qualifications,  compensation, 
number  and  removal  or  members  of  a board  of  education,  and  for  a Superinten- 
dent of  Schools. 

4.  The  use  of  all  water  for  sale,  rental,  or  distribution  when  the  local 
governmental  agency  prescribes  the  rate  of  compensation  to  be  collected  for 
the  use  of  water  (Constitution,  Article  XIV,  Section  1) . 

5.  Power  to  appropriate  money  drived  from  motor  vehicle  registration  fees, 
license  fees  and  fuel  taxes,  and  their  expenditure  by  the  state,  counties 
and  cities  for  street  and  highway  purposes  (Constitution,  Article  XXVI, 

Section  3) . 

6.  Authority  to  classify  and  exempt  personal  property  ( Constitution,  Article 
XIII,  Section  14).  The  Constitution  grants  many  property  tax  exemptions 
(Constitution,  Article  XIII,  Section  la,  lb,  1 1/4),  some  of  these  require 
legislative  actions,  other  do  not.  "Therefore  with  respect  to  its  primary 
source  of  tax  revenue,  a chartered  city  cannot  determine  what  property  is 
taxable."  Sho  Sato,  "Municipal  Affairs  in  California",  California  Law 
Review,  Vol.60,  June  1972,  No.  4,  Page  1062. 

7.  Definition  of  open  space  lands  and  determination  of  how  such  lands  are  to 
be  assessed.  (Constitution,  Article  XXVIII,  Section  2).  This  section  limits 
county  assessor's  practices. 

8.  Right  and  power  to  license  and  regulate  the  manufacture,  sale,  purchase, 
possession  and  transportation  of  alcoholic  beverages  with  the  state  (Cons- 
titution, Article  XX,  Section  22). 

(2)  Limitations  on  Municipal  Authority: 

1.  A city  may  not  incur  any  indebtedness  or  liability  exceeding  the  city's 
income  and  revenue  in  any  one  year  unless  certain  conditions  are  met 
(Constitution,  Article  XIII,  Section  40). 

2.  A local  government  is  prohibited  from  granting  extra  compensation  or 
extra  allowance  to  apublic  office,  public  employee,  or  contractor  after  ser- 
vice has  been  rendered  or  a contract  entered  into  a performed  in  whole  or  in 
part,  or  pay  a claim  under  an  agreement  made  without  authority  of  law 
(Constitution,  Article  XI,  Section  10). 

3. Initiative  and  referendum  powers  may  be  exercised  by  the  electors  of  a city 
or  county  only  under  procedures  prescribed  by  the  Legislature  (Constitution 
Article  IV,  Section  25).  Similarly,  procedures  for  amending  a charter  are 
governed  exclusively  by  state  law  (District  Elections  Committee  v.  O'Connor, 
144  C.R.  442);  as  are  procedures  for  apportioning  Supervisorial  districts 
(Constitution,  Article  XI,  Section  4(a)). 

4.  Cities  may  not  require  employees  to  live  in  the  city,  but  may  require 
residency  within  a reasonable  and  specific  distance  (Constitution,  Article 
XI,  Section  10(b)). 
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5.  Cities  are  prohibited  from  making  an  appropriation,  or  pay  from  any 
public  fund,  or  grant  anything  to  or  in  aid  of  any  religious  sect,  church, 
creed  or  sectarian  purpose  (Constitution,  Article  XIII,  Section  24). 

(3)  The  Limits  of  Municipal  Affairs  ( See  chart  attached) 

The  following  results  of  cases  describe  the  boundaries  of  municipal 
affairs  so  far: 


REVENUE 

& 

TAXATION 


Municipal  Affair 


Matter  of  Statewide  Concern 


Tax  for  Revenue  Purposes 
Licensing  for  revenues 
Business  licensing 
Gross  receipts  tax 
Methods  of  issuing  revenue 
bonds 

Place  of  deposit  of  funds 
Sewer  charges  for  sewer 
improvements 

Bonds  for  park  acquisition 
Bonds  for  school  construction 
Municipal  utility  users  tax 


Sales  tax  on  alcoholic  beverages 
Authority  to  classify  and  exempt 
personal  property 
Set  maximum  property  tax  rates 

and  bonding  limits  (also  in  Const 
Set  property  tax  assessment  increas 
Grant  exemptions  from  property  ta^'. 
for  specified  classes  of  properV 
(also  in  Const.) 


CITY 

ELECTIONS 


PUBLIC 

EMPLOYEES 


Generally 

Identification  of  candidates 
on  ballot 


Adoption  of  charter 
Amendment  of  charter 
Procedures  for  apportionment 


Method  of  enacting  an  ordinance  Procedures  for  initiative  and 
Information  required  in  recall  referendum 


petition 

Voter  registration 


(last  two  also  in  Const.) 


Bonding 

Pensions 

Retirement 

Health 

Compensation 
Civil  service 


Right  to  organize 
Garnishment 
Workers  compensation 
Participation  in  political  activiti 
Labor  code 
Loyalty  oaths 
Employment  of  veterans 
Employment  of  aliens 


III-8 


JOHN  M.  SANGER 
ASSOCIATES  INC 

Consultants 


4.  Implications  of  Charter  Content  for  Controlling  Law 

Some  decisions  as  to  what  to  include  or  not  to  include  in  a charter  will  or 
can  affect  what  the  controlling  law  becomes,  if  not  the  charter.  To  the  ex- 
tent that  the  charter  does  not  cover  a subject  ( and  does  not  expressly  for- 
bid something)  it  may  be  handled  either  by  ordinance  of  the  Board  of  Super- 
visors or  under  general  state  law.  Normally  state  law  controls  unless  the 
subject  is  a "municipal  affair."  If  it  is,  the  Board  can  act  by  ordinance. 
However,  state  legislation  sometimes  specifies  that  charter  provisions  con- 
trary to  the  statute  will  govern  (e.  . initiative  ordinances,  certain  em- 

ployees* compensations).  Since  there  already  is  a Charter  in  San  Francisco, 
revisions  raise  the  possibility  of  shifting  to  a diffrent,  controlling 
statute.  This  must  be  watched  for  so  that  the  Commission  is  aware  of  the 
governing  law  when  a provision  is  removed  from  the  charter. 

It  is  probably  beyond  the  authority  of  a governing  body,  even  under  a broad 
charter,  to  act  on  certain  matters  if  the  charter  is  silent.  An  example 
might  be  the  creation  of  an  elective  office  or  a decision  as  to  whether  an 
office  (expecially  a traditional  county  office)  be  appointive  or  elective. 
While  not  certain,  it  seems  that  San  Francisco,  as  a city-county,  must  pro- 
vide for  all  of  those  functions  to  be  performed  by  counties  in  California 
under  th  Constitution  and  state  law  and  to  provide  somehow,  for  all  the 
required  offices,  in  the  charter.  Thus,  for  example,  it  seems  that  the 
charter  must  provide  for  an  assessor;  if  it  did  not,  it  is  unlikely  that 
the  Board  of  Supervisors  could  decide  to  create  the  office  of  assessor  and 
provide  for  appointment  or  election  although  this  is  not  certain.  It  is 
supposed  that  in  its  "city"  functions  San  Francisco  has  broader  latitude 
than  in  its  "county"  functions.  If  so,  there  is  also  more  latitude  in  the 
way  in  which  such  functions  are  handled  in  the  charter  in  that  it  may  be 
possible  to  have  more  flexibility  and  open-endedness  for  one  than  for  the 
other. 

One  note  of  caution  is  in  order:  with  respect  to  many  matters  of  concern  to 
the  city  now  and  for  the  future,  the  trend  in  the  law  is  toward  a more  res- 
trictive interpretation  of  municipal  affairs,  especially  in  those  areas 
where  the  state  has  acted  or  is  seeking  to  prohibit  local  action  (e.g.  income 
tax  prohibition) . 

Thus,  the  belief  in  "home  rule",  in  the  sense  of  more  control  over  local 
affairs  to  the  exclusion  of  state  law,  is  quite  possibly  Illusory  in  some 
areas. 

B.  PHILOSOPHIES  OF  CHARTER  - WRITING 

There  are  different  kinds  of  charters,  as  documents,  just  as  there  are  diffe- 
rent kinds  of  constitutions  and  statutes.  Charters  fall  somewhere  in  between 
in  dignity  and  importance;  thus, they  seem  to  share  some  of  the  characteristics 
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TYPES  OF  CHARTERS 


AS  TO  FORM  AND  STYLE  - PROCEDURAL  CONTENT 


No  goals 


Minimal  Guidance 
or  Restriction 


San  Mateo  Co. 


Detailed  Rules 
& Definition  of 
Relationships 

> 


SUBSTANTIVE 


CONTENT 


General 
Objectives 
for  Services 
and  Policies 


San  Francisco 


Pittsburgh 


Programmatic 
Goals  and 
Guiding 
Principles 


Detroit 
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of  each.  Some  of  the  same  issues  of  drafting  are  also  involved. 

1.  Alternatives:  Legal,  Political  and  Administrative  Views 

We  have  identified  some  different  styles,  according  to  key  characteristics. 

On  one  continuum  of  form,  charters  range  from  the  least  to  the  most  detailed, 
from  what  we  call  the  "minimalist"  approach  to  the  method  of  detailed  "rule- 
making".  San  Francisco's  current  charter  dalls  more  into  the  latter  cate- 
gory. On  another  continuum,  the  content  may  range  from  the  establishment 
of  general  principles,  objectives  and  quidelines  for  action  to  specific 
injunctions  and  mandates.  Charters  actually  mandate  few  specific  types  of 
action  or  specific  services;  and  few  charters  actually  contain  much  in  the 
way  of  general  objectives  or  governmental  goals.  They  usually  deal  with  pro- 
cedures and  allocations  of  powers,  while  constitutions  deal  more  with  general 
principles  and  statutes  with  specific  mandates.  The  Detroit  charter  (attached) 
does  state  general  principles  and  instruct  the  government  to  perform  certain 
functions.  It  is  also  fairly  detailed.  The  San  Mateo  County  and  Pittsburg 
City  charter  are  examples  of  the  minimalist  approach.  (See  table) . 

The  former  has  virtually  no  policy  content  in  the  fora  of  principles  or 
mandates;  the  latter  does  have  statement  of  general  policy  . 

Modern  city  charter  writers,  specially  as  led  by  attorneys  and  public  adminis- 
trators, have  emphasized  the  minimalist  approach  to  charter-writing.  The 
usual  reasons  given  are  flexibility  for  the  future,  providing  elected  offi- 
cials with  the  powers  and  tools  needed  to  do  their  job,  avoiding  the  need 
for  frequent  votes  on  minor  matters,  and  the  greater  responsiveness  and 
adaptability  of  general  state  law  (where  it  controls)  to  change  than  of 
charters.  Obviously  this  approach  is  favored  by  administrators  since  it 
leaves  them  much  flexibility.  In  addition,  such  charters  are  favored  as 
being  more  understandable  and  giving  rise  to  little  disagreement  over  content 
(the  brevity  of  the  U.S.  Constitution  would  not  support  that  conclusion). 

This  approach  clearly  emphasizes  the  regular  and  immediate  authority  and 
responsibility  of  elected  representatives  to  act  under  a broad,  initial  man- 
date. Reference  back  to  t-he  voters  is  not  often  necessary. 

Some  would  argue  the  minimalist  approach  should  be  supplemented  by  inclusion 
of  general  principles  and  goals.  Political  scientists  and  civic  activists  may 
prefer  a statement  of  values  and  objectives.  These  would  provide  the  basis 
for  evaluation  of  the  performance  of  elected  and  appointed  officials  in 
carrying  out  their  mandated  responsibilities  and  in  enjoining  specific  actions. 
Some  would  go  further  and  have  the  charter  include  the  kinds  and  levels  of 
services  which  should  be  provied,  the  type  of  city  to  be  shaped,  and  so  forth. 
This  implies  that  there  is  someone  to  enforce  compliance,  presumably  the  courts. 
Thus,  if  political  pressure  failed  to  produce  action,  a lawsuit  could  subs- 
titute for  a charter  amendment.  This  is  the  common  approach  with  constitu- 
tions and  that  is  the  reason  why  there  is  a great  deal  of  litigation  on 
constitutional  matters. 
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An  alternative  to  the  minimal  approach  is  to  have  the  charter  engage  in 
relatively  detailed  rule-making,  especially  with  respect  to  procedures 
like  a statute.  That  is  essentially  what  the  San  Francisco  Charter  does 
in  many  instances.  The  San  Francisco  Charter  does  not  actually  contain 
either  many  general  principles  or  specific  mandates  for  service  or  policy. 

The  rules  stand  alone,  except  in  a few  areas,  thus  providing  procedure  but 
not  much  policy  guidance  to  elected  officials.  As  a result  the  primary 
forum  for  resolution  on  any  conflicts  over  policy  is  on  the  ballot,  although 
confusion  sometimes  results  in  litigation  and  court  settlements  of  charter 
issues . 

2.  Political  Implications  of  Different  Forms 

a.  Who  Decides  Policy  and  How? 

One  of  the  major  implications  of  different  charter  styles,  as  already  indi- 
cated, is  the  forum  for  conflict  resolution.  The  broader  and  vaguer  the 
charter  as  to  policy  and  the  more  general  its  grant  of  powers  to  the  govern- 
ing body,  the  more  the  governing  body  can  act  by  ordinance  without  reference 
to  the  electorate.  The  more  detailed  and  specific  the  charter,  the  more 
frequent  the  necessary  return  to  the  voters  for  authorization. 

With  respect  to  actual  policy  decisions  and  types  of  services  or  activities 
chosen,  a charter  without  any  guiding  principles  or  general  objectives  leaves 
a great  deal  of  freedom,  with  state  law,  the  constitution  and  tradition  as 
the  reference  for  any  court  decisions  on  the  scope  of  legitimate  actions. 

If  voter  include  specific  mandates  (e.g.  provide  public  hospitals)  or  general 
policies  (e.g.  guarantee  adequate  health  care),  then  there  is  a narrower 
frame  of  reference  within  which  the  governing  body  and  others  are  to  act  at 
least  in  theory.  Thus,  a lawsuit  may  accomplish  compliance  more  readily  than 
a charter  amendment. 

It  has  not  bee  common  in  the  past  _tp  analyze  charters  in  this  fashion  because 
it  has  always  been  assumed  that  passing  a charter  amendment  or  getting  rid 
of  unresponsive  elected  officials  was  much  easier  than  passing  a 
constitutional  amendment  (given  i the  smaller  size  of  the  juridiction)  — that  is, 
more  like  winning  a lawsuit,  in  time  and  energy  expended.  It  is  possible 
that  this  is  no  longer  true  and  that  charter-drafting  must  take  account  of 
the  difficulty  that  voters  may  experience  in  changing  policy  either  by  charter 
amendment  o by  a change  in  elected  officials.  Certainly  in  a large  city,  it 
is  not  easy  to  change  the  make-up  or  policies  of  an  entire  governing  body, 
much  less  all  influential  officials,  in  a short  period  of  time. 

b.  What  is  Decided? 

The  content  a charter  has  will  determine  those  matters  on  which  the  voters 
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must  decide  and  those  on  which  the  governing  body  may  decide.  San  Francisco ' s 
charter  most  clearly  reserves  to  voters  the  ultimate  authority  over  how  deci- 
sions are  made,  the  procedures  which  are  followed,  how  much  employees  are  paid, 
and  who  controls  what.  It  actually  leaves  to  the  board,  the  Mayor  and  others 
most  of  the  choices  about  policy,  day-to-day  administration  and  other  very 
important  matters,  within  very  tight  restraints  on  spenaxng. 

As  a result  the  voters  are  required  to  decide  on  many  individual  money  matters 
(see  the  analysis  of  past  amendment  activity  in  Chapter  IV)  but  are  rarely 
called  upon  to  make  major  policy  decisions  as  to  the  allocation  of  the  city’s 
total  resources  among  different  areas  of  potential  governmental  activity. 

This  is  not  expecially  uncommon. 

It  is  possible  to  conceive  of  a charter  which  reversed  the  situation:  one  in 

which  major  policy  decisions  required  a return  to  the  voters  and  in  which 
each  individual  decision  on  finances  was  made  by  elected  officials.  Or  it 
could  be  possible  in  the  charter  itself  to  provide  guidance  on  the  allocation 
of  city  resources  among  services  and  interests. 


III-13 


JOHN  M.  SANGER 
ASSOCIATES  INC 

Consultants 


C 


BACKGROUND  MATERIALS 


a £ 4j  u o "lI  2 ^ 'O'-'^Oiiuoiu  4,-^3 

to ::  M o 2P2  oo-^  u5 

^<2=t;i^o>-  oroji^i^  = ^ 

■2  2 4J  ^ ^ aj  — o 4J  C o r*  . > C 1^- 

£ §-g-3“|-33  = «.2|fEjx°| 

C3  r--—  ^i-3^T3  •!£ 


- n ^ o o 3^  P 

52=-"fr^2^i“--S-:it2;j|g|' 

, o‘"c;^c2'"S'^o.^o"^'y'“^ 

■ '^o.2«5<-’Sm°ccu  5)0^  5’^  2 2c 

o2nooO:5«c®  = °'c£  = >‘£-25 
•?2-a2^>.-£*;oc8Sc2  2 £'-2 

> «-i-2  >>.2 

”■  4J  c = j=  Ecg* 


^"^2  S 

’ ° oj 

' uO  4)  'r^ 

:toc4JC'-«bo-5^ 

~io3  — u«(odt-Or;~COo-;::3(^CO^ 
■■^-6  ^ X,  ^ O " H - •-  C r2  IX  = •=  C.^ 

U--cj2^i:  — ii)>—  f-osi-dxoc  Q,  a 

UT3  u c.S'c  c^u3  SS'0,2  = 2--  2*c3  « S 
^-92onST2-  _^'-'^.^'PP?f=>'Oc 


li  5 aci 


to  O O Oi>-J 


f 


r 


u 


€ 


BACKGROUND  PAPER 


LOCAL  GOVERNMENT  REFORM  PROJECT 
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B.  Limitations  on  County  Power 
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CONSTITUTIONAL  PROVISIONS  REGARDING  COUNTIES 


Part  I - Introduction 

Counties  have  been  classified  into  two  major  governmental  categories, 

general  law  and  charter  counties.  It  is  constitutionally  determined  that 

counties  are  legal  subdivisions  of  the  State  [Article  XI,  Section  1(a)], 

and  it  has  been  written  that  "a  county  is  an  instrumentality  of  the  state 
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created  for  the  local  administration  of  state  governmental  activities." 

While  it  is  true  that  counties  do  administer  State  activities,  the  State 
Constitution  provides  counties  with  an  opportunity  to  frame  and  adopt  a 
charter  [Article  XI,  Section  3(a)].  Under  this  charter,  counties  are  able 
to  exercise  powers  which  may  not  be  specified  in  State  statutes.  In  other 
words,  charter  counties  are  empowered  with  responsibilities  and  duties  not 
granted  to  general  law  (non-chartered)  counties  but  which  are  carefully 
enumerated  in  the  Constitution.  These  additional  powers  are  set  forth  in 
Article  XI,  Section  4 which  details  those  provisions  that  a county  must 
include  in  its  proposed  charter.  A county  charter  is  required  to  make  pro- 
vision for  the  establishment  of  the  governmental  structure  of  the  county. 

For  example,  the  charter  must  provide  for:  1)  the  method  of  selection  of 

the  government  body  and  other  offices;  2)  the  terms  and  removal  of  members 
of  the  governing  body  and  their  compensation  as  prescribed  by  local  ordinances; 
3)  the  performance  of  functions  required  by  statute;  and,  4)  the  regulation 
and  fixing  by  the  governing  body  of  the  manner  of  selection,  the  powers, 
duties  and  responsibilities  of  other  persons  to  be  employed  by  the  county. 

There  is  considerable  debate  concerning  the  magnitude  of  the 
additional  powers  granted  to  charter  counties  by  the  Constitution.  Article  XI, 
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Section  4(e)  provides  that  a county  charter  shall  provide  for  "the  powers 
and  duties  of  governing  bodies  and  all  other  county  officers,  and  for  the 
consolidation  and  segregation  of  county  officers,  and  for  the  consolidation 
and  segregation  of  county  officers,  and  for  the  manner  of  filling  all 
vacancies  occurring  within."  This  subsection  together  with  subsection  (f) 
of  Section  4,  which  provides  that  the  charter  must  provide  that  the  govern- 
ing body  shall  prescribe  and  regulate  "powers  and  duties"  of  "assistants, 
deputies,  clerks,  attaches  and  other  persons  employed  by  the  county",  has 
been  viewed  as  a rather  broad  grant  of  authority  to  counties  to  exercise 
powers  in  addition  to  those  enumerated  in  the  Constitution.  (It  has  been 
further  argued  that  authorizing  this  grant  of  power  to  counties  parallels 
the  power  granted  to  cities  in  the  area  of  municipal  affairs.)  In  further 
support  of  the  proposition,  the  courts  have  opined  that  "a  county  may  by 
charter  impose  duties  upon  supervisors  and  other  county  officers  in  addition 
to  those  prescribed  by  general  laws..."  [Wilkinson  v.  Lund,  102  Cal.  App.  767, 
253  PAC.  385  (1930)].  The  California  Supreme  Court  has  also  held  that  "a 
county  may,  in  its  charter,  provide  for  the  powers  and  duties  of  its  officers, 
and  may  do  this  without  limitation  by  general  law".  [Estate  of  Miller, 

5 Cal.  2d  588,  592,  55  P.  2d  491  (1936)].  ^ 

Opponents  of  this  position  have  repeatedly  argued  that  Section  4(e) (f) 
of  Article  XI  cannot  be  construed  as  representing  a "county  affair"  pro- 
vision implying  blanket  authority  to  a county  to  enact  ordinances  and 
regulations  which  conflict  with  general  laws,  similar  to  the  power  granted 
to  cities  in  the  exercise  of  municipal  affairs  under  Article  XI,  Section  5. 
Opponents  argue  that  Article  XI,  Section  1(b)  grants  the  Legislature  control 
over  county  powers.  Article  XI,  Section  1(b)  reads,  in  part,  that,  "The 


Legislature  shall  provide  for  county  powers..."  This  provision,  together 
with  the  stipulation  in  Article  XI,  Section  4 which  requires  a proposed 
county  charter  to  include  provisions  for  the  performance  of  functions 
required  by  statute,  seems  to  strengthen  the  claim  that  the  actual  power 
granted  by  the  Constitution  to  counties  is  severely  limited,  and  the 
exercise  of  that  power  is  controlled  by  the  Legislature.  Furthermore, 
it  has  been  argued  that  since  charter  county's  powers  are  carefully 
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enumerated  in  the  Constitution,  a "county  affair"  theory  is  a misnomer. 
Opponents  continue  to  argue  that  if  Article  XI,  Section  4(e)  was  intended 
to  grant  broader  authority  to  counties,  why  have  counties  historically 
been  reluctant  to  use  this  section  as  a justification  for  a greater 
expansion  of  county  responsibilities  and  powers  and  rather  they  have 
applied  a narrow  interpretation  of  this  section?  Instead,  counties  have 
confined  charter  provisions  to  internal  structural  and  general  "house- 
keeping" matters.  ^ An  examination  of  county  charters  and  several  court 

decisions  supports  this  position.  For  example,  county  charters  have  been 
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used  to  assert  local  autonomy  in  the  following  areas: 

1.  The  reallocation  of  statutory  duties  from  one  officer  to  another 
(Reuter  v.  Board  of  Supervisors) . 

2.  The  creation  of  new  county  offices  or  consolidation  of  existing 
ones  r Kelley  v.  Kane,  34  Cal.  App.  2d  588,  94  P.  2d  384  (1939)]. 

3.  The  designation  of  the  method  of  selection  of  county  officers 


[Hedlund  v.  Davis,  47  Cal.  2d  75,  301  P.  2d  843  (1956)]. 

4.  The  procedure  for  securing  the  dismissal  of  county  officers  [Pearson 
V.  County  of  Los  Angeles,  49  Cal.  2d  523,  319  P.  2d  624  (1958)]. 
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5.  Charter  civil  service  procedures  governing  the  dismissal  of  a 
deputy  sheriff  after  conviction  of  a felony  fCurphey  v.  Superior 
Court,  169  Cal.  App.  2d  261,  337  P.  2d  169  (1959)]. 

6.  Delegation  to  the  Board  of  Supervisors  of  the  power  to  determine 
the  compensation  of  county  employees  fWal ker  v.  County  of  Los 
Angeles,  55  Cal.  2d  626,  12  Cal.  Rptr.  671,  361  P.  2d  247  (1961)]. 

It  is  apparent  that  charter  counties  do  not  enjoy  the  same  degree  of 
power  over  local  affairs  as  do  California's  charter  cities,  and  county 
power  is  in  fact  delegated  in  a great  measure  by  the  Legislature,  thus 
leaving  little  room  for  county  initiative. 

Furthermore,  in  discussing  the  powers  granted  to  charter  counties  it 
must  be  remembered  that  a charter  is  not  effective  until  ratified  by  the 
Legislature.  In  following  the  presumed  logic  of  the  Constitution,  it  could  be 
argued  that  the  Constitution  intended  county  charters  to  be  specific  and 
placed  the  responsibility  for  guaranteeing  this  in  the  hands  of  the  Legislature. 
The  Legislature  may  determine  that  a proposed  charter  lacks  specifics  and 
will  refuse  to  ratify  such  charter.  This  may  tend  to  explain  why  counties 
have  been  hesitant  to  use  Section  4(e)  to  authorize  an  expansion  of  the 
powers  of  county  officers. 

Another  constitutional  provision  which  grants  counties  home  rule  authority 
is  Article  XI,  Section  7 which  reads: 

"A  county  or  city  may  make  and  enforce  within  its  limits  all 

local,  police,  sanitary,  and  other  ordinances  and  regulations  not  in 

conflict  with  general  laws." 

Section  7 grants  counties,  both  charter  and  general  law,  power  to  enact 
ordinances  in  matters  which  can  be  declared  police  powers.  While  this 


section  serves  as  a grant  of  power,  it  also  serves  as  a limitation  of  that 
power  to  the  extent  that  such  ordinances  may  not  conflict  with  general  laws. 
This  provision,  however,  makes  no  distinction  between  charter  and  general 
law  counties,  but  grants  such  authority  to  all  counties.  While  it  can  be 
argued  that  Article  XI,  Section  4 grants  charter  counties  home  rule  authority. 
Section  7 is  seemingly  a broader  expression  of  county  authority  and  does  not 
discriminate  between  charter  and  general  law  counties.  These  two  provisions 
(Sections  4 and  7)  are  the  heart  of  the  home  rule  powers  of  counties. 

As  stated  earlier,  charter  counties  have  not  utilized  Section  4 to  its 
fullest  theoretical  scope  and  Section  7 has  been  so  narrowly  interpreted 
by  the  courts  that  the  result  is  that  county  home  rule  is,  for  practical 
*purposes,  illusory,  and  also,  there  is  actually  no  great  incentive  for  a 
county  to  frame  and  adopt  a charter  if  the  provisions  are  required  to  be 
merely  governmental  in  nature  rather  than  an  expression  of  a county's 
intention  to  have  control  over  its  "local"  affairs.  ^ 


* For  a discussion  of  court  cases  restricting  the  broad  expression  of  local 
power  conferred  by  Article  XI,  Section  7,  see:  .John  C.  Peppin,  "Municipal 
Home  Rule  in  California  III:  Section  II  of  Article  XI  of  the  California 

Constitution",  32  Calif.  Law  Review  341-393  (1944). 
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Part  II  - Identification  of  Constitutional  Provisions 
Relating  to  County  Government 

An  examination  of  the  Constitution  wi.ll  serve  to  support  the  conten- 
tion that  the  Constitution  places  broad  controls  on  counties  and  thereby 
gives  the  State  Legislature  a greater  degree  of  authority  over  counties. 

For  purposes  of  this  report,  the  constitutional  provisions  relating 
to  county  responsibilities  and  duties  have  been  grouped  into  four  major 
categories.  These  are: 

A.  Provisions  Related  to  Powers  of  Counties 

B.  Limitations  on  County  Power 

C.  Provisions  Mandating  County  Activity 

D.  Limitations  on  State  Power 

A.  Provisions  Related  to  Powers  of  Counties 

Article  XI  deals  with  the  structure  of  local  government  in  California. 

Many  provisions  affecting  county  powers  are  located  in  Article  XI. 

Section  1 recognizes  counties  as  political  subdivisions  of  the  State. 

A county  boundary  can  be  changed  by  the  concurrence  of  the  governing 
body  of  the  affected  county.  Each  county  governing  body  is  empowered 
with  the  responsibi 1 ity  to  prescribe  by  ordinance  the  compensation  of 
its  members,  except  as  provided  in  Article  XI,  Section  4,  however,  such 
compensation  shall  be  subject  to  referendum  [Section  1(b)].  County 
governing  bodies  are  also  empowered  to  determine  the  number,  compensation, 
tenure  and  appointment  of  county  employees  [Section  1(b)].  As  mentioned 
earlier,  an  important  power  of  counties  is  the  power  to  frame  and  adopt 
a charter,  subject  to  ratification  by  the  Legislature  (Section  3).  The 
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charters  generally  provide  for  the  internal  structural  framework  of 
county  administrative  functions  (Section  4). 

Counties  may  also  consolidate  with  all  cities  within  its  limits  to 
form  a charter  city  and  county  subject,  however,  to  general  laws 
(Section  6).  A broad  grant  of  powers  constitutionally  granted  to 
counties  is  control  over  matters  determined  to  be  police  powers 
(Section  7).  Counties  may  perform  specific  municipal  functions  if 
provision  is  made  for  such  activity  in  the  respective  charters  of  the 
city  and  county  involved.  If  not  so  provided,  the  Legislature  may 
make  such  provision  (Section  8). 

While  Article  XI  provides  for  many  of  the  county  powers,  there  exist 
numerous  other  constitutional  provisions  relating  to  county  powers. 

Counties  may  acquire  lands  by  gift,  purchase  or  condemnation  for  public 
improvements  (Article  I,  Section  14  and  14  1/2).  However,  the  proce- 
dures for  such  acquisitions  may  be  prescribed  by  the  Legislature  (Article 
I,  Section  14  1/2).  Counties  may  also  exercise  initiative  and 
referendum  powers,  under  procedures  prescribed  by  the  Legislature, 
(Article  IV,  Section  25)  and  may  also  provide  procedures  for  the  recall 
of  local  elected  officers  (Article  XXIII,  Section  1).  Counties  may 
acquire  and  hold  shares  of  the  capital  stock  of  any  mutual  water  company 
when  such  stock  is  held  for  the  purpose  of  furnishing  a supply  of  water 
for  public  purposes  (Article  XII,  Section  13).  The  board  of  supervisors 
are  granted  power  to  constitute  county  boards  of  equalization  to  equalize 
the  county's  assessed  valuation,  (Article  XIII,  Section  9)  and  also 
power  to  establish  assessment  appeals  boards,  (Article  XIII,  Section  9.5) 
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but  this  section  also  limits  county  power  by  granting  the  Legislature 
the  power  to  determine  the  number  of  assessment  appeals  boards,  and 
the  number,  selection,  appointment  and  terms  for  members  of  these 
boards  (Article  XIII,  Section  9.5).  Cities  and  counties  may  enter  into 
contracts  to  apportion  local  sales  and  use  taxes  between  them,  as 
provided  by  the  Legislature  (Article  XIII,  Section  25.5).  A candidate 
receiving  a majority  vote  at  a primary  election  shall  be  elected,  however, 
a charter  county  providing  to  the  contrary  shall  govern  (Article  II, 
Section  2 3/4). 

Counties  are  granted  power  to  annually  levy  the  rate  to  be  collected 
for  any  water  supplied  to  any  county  (Article  XIV,  Section  1),  however, 
it  is  also  provided  that  the  State  shall  be  responsible  for  the  control 
and  regulation  of  the  sale  and  distribution  of  such  water  (Article  XIV, 
Section  1). 

It  is  apparent  that  while  the  Constitution  confers  numerous  powers  upon 
counties,  the  majority  of  these  grants  contain  restrictions  which  limit 
county's  flexibility  in  exercising  these  powers. 

Limitations  on  County  Powers 

As  detailed  in  the  above  section,  the  Constitution  has  placed  several 
restraints  on  county  powers.  These  include,  for  example,  provisions 
that  the  Legislature  prescribes  procedures  for:  county  acquisition  of 

lands  for  public  improvements  (Article  I,  Section  14  1/2);  procedures 
for  the  local  exercise  of  initiative  and  referendum  powers  (Article  IV, 
Section  25);  procedures  for  charter  city/county  consolidation.  Further- 
more, the  Legislature  has  the  responsibility  to  approve  and  thereby 
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ratify  a proposed  county  charter  (Article  XI,  Section  3),  and  to  make 
administrative  and  personnel  policy  decisions  regarding  county  assessment 
appeals  boards  (Article  XIII,  Section  9.5),  and  finally  the  Constitution 
provides  that  the  sale  and  distribution  of  water  to  counties  shall  be 
regulated  and  controlled  by  the  State  (Article  XIV,  Section  1). 

Many  important  provisions  regarding  limitations  on  county  powers  are  located 
in  Article  XI.  The  Legislature  is  granted  authority  to  provide  for  county 
powers  and  an  elected  governing  body  [Section  1 (b)]  and  may  provide  for 
the  compensation  of  county  employees  if  not  specified  in  the  charter 
[Section  1(b)],  and  also,  the  Legislature  shall  prescribe  uniform  procedures 
for  county  formation  and  boundary  changes  (Section  1).  The  Legislature 
must  ratify  a proposed  charter  before  it  can  become  effective  (Section  3). 
Section  4 requires  certain  provisions  to  be  included  in  a proposed  county 
charter  (Section  4)  as  stated  earlier,  this  requirement  greatly  reduces 
county  flexibility  in  meeting  local  demands.  The  local  governing  body  may 
not  grant  extra  compensation  to  a public  officer,  employee,  or  contractor 
after  service  has  been  rendered  or  a contract  has  been  started  (Section  10). 

There  exist  other  constitutional  limitations  on  county  powers.  A county 
may  not  deny  or  abridge  the  right  of  any  person  to  sell  or  rent  his 
residential  real  property  to  anyone  he  chooses  (Article  I,  Section  26). 

The  rate  of  compensation  for  local  primary  election  officials  is  established 
by  the  Legislature  (Article  II,  Section  2.5)  and  the  Legislature  also  may 
designate  certain  subdivisions  to  use  voting  machines,  but  the  county  has 
the  option  of  whether  to  use  these  machines  (Article  II,  Section  6).  All 
county  elective  officers  shall  be  nominated  and  elected  as  provided  by 
general  laws  (Article  II,  Section  7).  The  Legislature  shall  prescribe  the 
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number  of  employees  and  judges  of  municipal  and  justice  courts  (Article 
IV,  Section  5).  A county  is  required  to  have  a superior  court  and  the 
number  of  judges  and  employees  shall  be  determined  by  the  Legislature 
(Article  VI,  Section  4).  There  shall  be  a county  superintendent  of 
schools  elected  in  each  county,  except  that  the  Legislature  may  authorize 
two  uniting  counties  to  unite  and  elect  one  superintendent  (Article  IX, 
Section  3),  whose  salary  and  qualifications  shall  be  established  by  the 
Legislature  (Article  IX,  Section  3.1).  A county  governing  body  is  required, 
by  the  Legislature,  to  annually  levy  school  district  taxes  and  such  taxes 
shall  not  be  in  excess  of  the  maximum  rates  established  by  the  Legislature 
(Article  IX,  Section  6).  The  Legislature  may  confer  powers  upon  the 
Railroad  Commission  respecting  public  utilities,  and  all  such  powers 
vested  in  local  governing  bodies  which  are  in  conflict  with  pov^ers  of 
the  Railroad  Commission  shall  cease  (Article  XII,  Section  23).  When  a 
county  acquires  any  interest  in  real  property,  the  county  must  conform 
to  State  statutes  in  respect  to  the  acquisition,  control,  use  and  distri- 
bution of  water  located  on  such  property  (Article  XIV,  Section  4). 

A public  agency  shall  not  allow  water  usage  outside  their  boundaries  to  be 
a basis  for  assessment  (Article  XII,  Section  1.66). 

Counties  are  prohibited  from  expending  public  funds  or  grant  aid  for 
sectarian  purposes  (Article  XIII,  Section  24).  No  county  shall  incur  any 
indebtedness  exceeding  one  year's  income  without  the  assent  of  2/3  of  the 
voters  (Article  XIII,  Section  40).  Legislature  shall  determine  the  manner 
of  assessing  open  space  lands  (Article  XXVIII,  Section  2).  Counties  are 
prohibited  from  constructing  a low  rent  housing  project  unless  a majority 
of  voters  in  the  jurisdiction  approve  (Article  XXXIV,  Section  1). 
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C.  Provisions  Mandating  County  Activity 


Counties  are  constitutionally  required  to  perform  certain  tasks. 

Each  county  is  required  to;  draw  and  summon  a grand  jury  at  least  once 
a year  (Article  I,  Section  8);  have  a superior  court  (Article  VI, 

Section  4);  be  divided  into  municipal  and  justice  court  districts 
(Article  VI,  Section  5);  to  elect  a county  superintendent  of  schools 
(Article  IX,  Section  3);  to  assess  all  county  owned  lands  and  improve- 
ments not  exempt  from  taxation  and  subject  to  review  by  the  State 
Board  of  Equalization  (Article  XIII,  Section  1 ) ; to  assess  newly 
replaced  county  owned  improvements  at  a level  no  higher  than  the 
highest  value  ever  assessed  upon  the  improvement  replaced  (Article  XIII, 
Section  1.63);  assess  non-profit  golf  courses  only  on  the  basis  of  use 
(Article  XIII,  Section  2.6);  assess  all  property  in  the  city  or  county 
in  which  it  is  situated,  except  as  provided  in  the  Constitution  (Article 
XIII,  Section  10);  pay  any  obligations  incurred  for  county  maintenance 
from  temporary  transfers  of  county  funds,  as  necessary  and  it  shall  be 
the  duty  of  the  county  treasurer  to  make  such  transfer  (Article  XIII, 
Section  25).  A resolution  of  the  county  governing  body  is  required  to 
be  adopted  to  permit  the  transfer  and  shall  not  exceed  85%  of  the  county's 
revenue  (Article  XIII,  Section  25).  The  transfer  must  be  repaid  before 
any  other  county  expenditure  (Article  XIII,  Section  25);  assess  open 
spaces  lands  on  the  basis  of  restrictions  and  use  as  determined  by  the 
Legislature  (Article  XXVIII,  Section  2). 

D.  Limitations  on  State  Power 

There  are  a few  constitutional  provisions  which  limit  the  authority  of  the 
state  over  matters  which  can  be  determined  local  in  nature. 
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The  county  seat  shall  not  be  moved  unless  2/3  of  the  voters  of  the  county 
) approve  (Article  XI,  Section  1).  The  Legislature  is  prohibited  from 

granting  power  to  cities  and  counties  to  grant  extra  compensation  to  a 
public  officer  or  public  employee  or  contractor  after  a contract  has  been 
entered  into  and  work  has  been  performed  (Article  IV,  Section  17).  Further- 
more, the  Legislature  shall  have  no  power  to  impose  taxes  upon  counties 
for  local  purposes  (Article  XIII,  Section  37). 

CONCLUSION 

Counties  are  recognized  as  political  subdivisions  of  the  State  "established 

g 

for  more  efficient  administration  of  government"  and  are  vested  by  the 

Legislature  and  the  Constitution  "with  the  powers  necessary  for  the  welfare 

9 

and  protection  of  the  people  within  their  boundaries."  The  Legislature 
has  delegated  powers  to  the  counties  but  these  functions  have,  in  practice, 
been  exclusively  governmental,  related  to  the  internal  structural  framework 
of  county  governance. 

The  Constitution  grants  the  power  to  counties  to  frame  and  adopt  a charter 
and  seemingly  requires  the  charter  to  be  specific  in  its  provisions.  This 
power  to  adopt  a charter  is  the  only  difference  between  charter  and  general 
law  counties  in  the  exercise  of  local  powers,  and  since  the  charters  have 
embodied  only  governmental  matters,  charter  counties  have  not  enjoyed  any 
significant  exercise  of  additional  powers  through  the  adoption  of  a charter. 
However,  the  Constitution  reserves  for  all  counties,  charter  or  general  law, 
certain  powers  and  functions  to  the  exclusion  of  State  involvement,  but  it 
^ is  clear  from  a reading  of  the  Constitution  that  it  intended  the  Legislature 

to  exert  broad  control  over  counties. 
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BACKGROUND  PAPER 


LOCAL  GOVERNMENT  REFORM  PROJECT 


GENERAL  LAW  & CHARTER  CITIES; 
A.  THE  COURTS  AND  THE  CONSTITUTION 


1.  Legislative  Control  of  Cities 

2.  Constitutional  Limitations  on  State  Power 

3.  Constitutional  Limitations  on  Charter  Cities 

4.  Constitutional  Powers  of  Cities 


B.  REGULATORY  POWERS  OF  GENERAL  LAW  AND  CHARTER  CITIES 

1.  General  Law  Cities 

Analysis  of  five  tests  the  courts  have  used  to  invalidate  local 
regulatory  ordinances. 

a.  Local  ordinance  may  not  permit  conduct  prohibited  by  state  law. 

b.  Local  ordinance  may  not  prohibit  conduct  permitted  by  state  law. 

c.  Local  ordinance  may  not  regulate  the  same  conduct  in  the  same 
manner  as  state  law. 

d.  Local  ordinance  may  not  regulate  state  agencies  unless  the 
Legislature  delegates  such  authority. 

e.  Local  ordinance  may  not  regulate  a subject  area  pre-empted  by 
the  state. 

2.  Charter  Cities 

Analysis  of  the  power  to  regulate  a municipal  affair.  The  test 
applied  is  the  finding  that  a subject  is  a municipal  affair  and 
not  a matter  for  statewide  concern.  The  courts  have  maintained 
an  oversight  role  in  allocation  of  powers  between  cities  and  the 
state.  Since  Article  XI,  Section  5 does  not  contain  a definition 
of  a municipal  affair,  the*  courts  have  taken  the  responsibility 
for  definition. 
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Identification  of  criteria  for  areas  of  statewide  concern: 

a.  Externalities, 

b.  Applicability  to  public  and  private  sector, 

c.  Those  issues  not  found  to  be  intra-corporate. 

C.  CORPORATE  POWERS 

1 . General  Law 

Analysis  of  the  exercise  of  corporate  powers  and  its  relationship 
to  Dillon's  Rule.  (Acting  in  the  "general  health,  safety  and 
welfare"  vs  Dill  ion's  rule  of  explicit  grants  of  power  from  the 
state  Legislature). 

2.  Charter  Cities 

Analysis  of  limits  on  corporate  powers  of  charter  cities. 

D.  APPENDIX:  Court  Cases 

Areas  Held  To  Be  Municipal  Affairs  0 

Areas  Pre-Empted  By  The  State 
Matters  of  Statewide  Concern 

E.  INVENTORY  OF  STATUTES  AFFECTING  FUNCTIONS,  POWERS  AND  DUTIES  OF  CITIES 

1.  Introduction  & Definitions 

2.  Index 

3.  Compilation  of  Statutes 
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GENERAL  LAW  AND  CHARTER  CITIES 


A. 


THE  COURTS  AND  THE  CONSTITUTION 


1 . Legislative  Control  of  Cities 

It  is  generally  recognized  that  municipal  corporations  are 
“creatures,  agencies,  instrumentalities,  departments,  auxiliaries, 
or  subordinate  political  subdivisions  of  the  state  government."”* 
Consequently,  it  is  a long  standing  general  rule  of  the  courts  that 

the  Legislature,  in  the  absence  of  any  restriction  in  the  constitution, 
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may  confer,  limit,  modify  or  destroy  municipal  powers  and  obligations. 

And  as  a creature  of  the  Legislature  from  which,  within  constitutional 
limits,  it  derives  all  rights  and  powers,  the  municipal  corporation 
has  no  inherent  right  of  self  government  which  is  independent  of  legislative 
action,  unless  granted  by  the  State  Constitution.^  However,  "California 
appears  to  have  gone  further  than  any  other  state  in  setting  up 
constitutional  guarantees  to  cities  of  the  right  of  local  self  government".^ 


I 


^ E.  McQuillen,  Municipal  Corporations,  P.  13  (Rev.  Ed.  1969).  See  also 
1 Dillon,  Municipal  Corporations , Section  32  (5th  Ed.  1911). 

2 

General  legal  doctrine  holds  that  in  the  absence  of  any  restriction  in 
the  Constitution,  that  political  powers  conferred  on  municipal  corpor- 
ations for  local  government  are  not  vested  rights  as  against  the  state. 
Ibid,  Page  15.  "But  where  Legislature  has  delegated  powers  to 
municipal  corporations  to  be  exercised  by  them  exclusively,  the 
Legislature,  so  long  as  the  delegation  of  power  remains  unchanged, 
cannot  interfere  by  enacting  laws  in  conflict  thereof,  although,  in 
the  absence  of  constitutional  inhibition,  the  state  may  resume  at  any 
time  the  authority  which  it  has  delegated  to  the  municipal  corporation.' 
Ibid. , Page  3£. 

^ "Distinction  should  be  made  between  the  rights  of  local  self  government 
as  inherent  in  the  people,  and  the  right  as  inherent  in  a municipal 
corporation;  ...  as  to  the  municipal  corporation  the  right  must  be 
derived,  either  from  the  people  through  the  Constitution  or  from  the 
Legislature."  Ibid,  Page  145. 

^ John  C.  Peppin,  "Municipal  Home  Rule  in  California",  30  California 
Law  Review  (1942),  Page  4. 
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In  sum,  legal  doctrine  vests  the  State  Legislature  with  extensive 
authority  over  municipal  corporations,  subjecting  it  only  to  the 
limits  prescribed  by  the  State  Constitution.  ^ 

2.  Constitutional  Limitations  on  State  Power 

A most  important  constitutional  limitation  on  state  power  over 
municipal  corporations  is  the  guaranty  of  autonomy  to  chartered  cities 
over  "municipal  affairs".  Article  XI,  Section  5,  discussed  in  depth 
below,  empowers  charter  cities  "to  make  and  enforce  all  ordinances  and 
regulations  in  respect  to  municipal  affairs,  subject  only  to  restrictions 
and  limitations  provided  in  their  several  charters  and  in  respect  to 
other  matters  they  shall  be  subject  to  general  laws".  Section  5 is  as 
much  a grant  of  power  to  chartered  cities  as  it  is  a limitation  on  the 
power  of  the  state.  A city  need  only  incorporate  in  its  charter  the 
words,  "make  and  enforce  all  laws  and  regulations  in  respect  to  municipal 
affairs"  to  affect  its  authority  in  two  significant  ways:  1)  Provides 

it  with  a general  grant  of  power  over  "municipal  affairs",  precluding 
the  necessity  of  enumerating  specific  powers  in  the  charter.  2)  City 
ordinances  supercede  state  statutes  in  case  of  conflict  over  the  control 
of  "municipal  affairs". 

Article  XI,  Section  3 of  the  California  Constitution  provides  that 
cities  and  counties  may  adopt  free  holders  charters.  According  to 
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A state  which  exercises  power  wholly  within  the  domain  of  state  interest 
is  insulated  from  federal  judicial  review  except  when  state  power  is 
used  as  an  instrument  for  circumventing  a federally  protected  right.  Thus 
under  certain  circumstances,  the  Federal  Constitution  limits  the  power  of 
the  state  over  its  municipal  corporations.  Gomillion  v.  Lightfoot, 


364  U.S.  339. 


Section  3,  a charter  may  be  amended,  revised  or  repealed  by  majority 
vote  of  its  electors.  There  is  no  provision  granting  the  Legislature 
direct  authority  to  revoke  or  amend  a ratified  charter.  General  law 
cities  do  not  enjoy  this  independence  from  legislative  authority.' 

Article  XIII,  Section  37  of  the  California  Constitution  embodies 
the  principle  that  state  taxes  shall  be  expended  only  for  state  pur- 
poses, and  counties  and  cities  shall  levy  and  collect  local  taxes  for 
local  purposes.  The  objective  of  this  section  was  to  prohibit  the 
Legislature  from  imposing  taxes  on  cities  in  order  to  pay  for  state 
mandated  local  improvements. 

Article  IV,  Section  16  of  the  California  Constitution  requires 
that  the  Legislature  act  by  general  laws  and  not  be  permitted  to  enact 
legislation  applicable  to  a single  city.  Its  purpose  was  to  remove  the 
opportunity  for  disgruntled  local  interests  to  use  the  State  Legislature 
as  an  appeal  body  after  failing  to  gain  approval  by  a city  of  a proposal 
with  purely  local  implications.  

Article  IV,  Section  17  prohibits  the  Legislature  from  authorizing: 
a)  public  bodies  to  grant  extra  compensation  to  a public  officer, 
employee  or  contractor  after  service  has  been  rendered  or  a contract  has 
been  performed  in  whole  or  in  part;  b)  the  payment  of  a claim  against 
a public  body  under  an  agreement  made  without  authority  of  law. 

Article  XI,  Section  II  prohibits  the  Legislature  from  delegating 
to  a private  person  or  entity  the  following  powers:  a)  make,  control 

appropriate,  supervise  or  interfere  with  county  or  city  improvements, 
money  or  property;  b)  levy  taxes  or  assessments;  c)  perform 
municipal  functions. 
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Article  XIII,  Section  25  reads  as  follows:  "The  Legislature 

shall  have  no  power  ...to  authorize  the  giving  or  lending,  of  the 
credit... of  any ... (county  or  city)  in  aid  of. ..any  person... (or  entity), 
or  to  pledge  the  credit  thereof ...  for  the  payment  of  the  liabilities 
of  any  individual ... (or  entity)...", 

3.  Constitutional  Limitations  on  Charter  Cities 

The  California  Constitution  bestows  broad  powers,  upon  chartered 
cities  (Article  XI,  Section  5)  and  it  also  creates  restrictions  on 
cities'  powers.  "These  restrictions  arise  from  two  sources.  First, 
an  explicit  or  implicit  recognition  in  the  Constitution  that  the  subject 
is  within  the  exclusive  jurisdiction  of  the  Legislature;  second, 
constitutional  limitations  on  the  exercise  of  municipal  authority."^ 

Areas  of  exclusive  legislative  jurisdiction  are: 

a.  Eminent  domain  may  be  cited  as  a state  jurisdiction.  Although 
not  expressly  granted  to  the  state  by  the  Constitution,  the 
courts  have  opined  that  the  right  of  eminent  domain  is  a 
"sovereign  power  of  the  state  (City  and  County  of  San  Francisco 
V.  Ross.  44  Cal.  2d  52). 

b.  The  court  system  (California  Constitution,  Article  VI,  Sections  1-5) 

c.  Public  education  with  the  following  limitations  (Article  IX, 

Section  5):  First,  the  courts  have  ruled  that  some  specific 

aspects  of  public  education  can  be  the  jurisdiction  of  a 
chartered  city  provided  there  is  no  conflict  with  general  laws. 

^ Sho  Sato,  "Municipal  Affairs  in  California",  California  Law  Review, 

Vol.  60,  June  1972,  No.  4,  Page  1063. 
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^ (Butterworth  v.  Boyd,  12  Cal.  2d  140,  Establishment  of  a 

health  plan  for  teachers.)  Second,  the  Constitution,  in 
Article  XXII,  Section  8,  expressly  permits  a chartered  city 
to  include  in  its  charter,  provisions  for  the  term,  manrver 
of  selection,  qualifications,  compensation,  number  and  removal 
of  members  of  a board  of  education, 
d.  The  use  of  all  water  for  sale,  rental,  or  distribution  is 
declared  to  be  a public  use  and  is  subject  to  regulation  and 
control  of  the  state  when  the  local  governmental  agency 
prescribes  the  rate  or  compensation  to  be  collected  for  the 
use  of  water  (Constitution,  Article  XIV,  Section  1). 
e*  The  Legislature  shall  have  full  power  to  appropriate  the 

money  derived  from  the  collection  of  motor  vehicle  registration 
fees,  license  fees  and  fuel  taxes,  and  to  provide  for  the  manner 
of  their  expenditure  by  the  state,  counties,  cities  and  city 
and  county  for  street  and  highway  purposes  (Constitution, 

Article  XXVI,  Section  3). 

f-  Legislature  is  given  the  authorization  to  classify  and  exempt 
personal  property  (Constitution,  Article  XIII,  Section  14). 

The  Constitution  grants  many  property  tax  exemptions  (Constitution, 
Article  XIII,  Section  la,  lb,  1 1/4),  some  of  these  require 
legislative  action,  others  do  not.  "Therefore  with  respect  to 
its  primary  source  of  tax  revenue,  a chartered  city  cannot 
determine  what  property  is  taxable."^ 

^ 
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Ibid.,  Page  1062. 
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g.  The  Legislature  defines  open  space  lands  and  determines 
how  such  lands  are  to  be  assessed.  Such  lands  are  assessed 

on  the  basis  of  use.  (Constitution,  Article  XXVIII,  Section  2). 
This  section  limits  county  assessor's  practices. 

h.  State  shall  have  the  exclusive  right  and  power  to  license  and 
regulate  the  manufacture,  sale,  purchase,  possession  and 
transportation  of  alcoholic  beverages  within  the  state 
(Constitution,  Article  XX,  Section  22.) 

The  following  are  limitations  on  the  exercise  of  municipal 
authority: 

a.  The  Constitution  prohibits  any  city  from  incurring  any 
indebtedness  or  liability  exceeding  the  city's  income  and 
revenue  in  any  one  year  unless  certain  conditions  are  met 
(Constitution,  Article  XIII,  Section  40). 

b.  The  Constitution  prohibits  a local  government  from  granting 
extra  compensation  or  extra  allowance  to  a public  officer, 
public  employee,  or  contractor  after  service  has  been 
rendered  or  a contract  has  been  entered  into  and  performed 
in  whole  or  in  part,  or  pay  a claim  under  an  agreement  made 
without  authority  of  law,  (Constitution,  Article  XI,  Section  10). 

c.  The  Constitution  provides  that  initiative  and  referendum 
powers  may  be  exercised  by  the  electors  of  each  city  or 
county.  However,  these  powers  may  be  exercised  only  under 
procedures  prescribed  by  the  Legislature.  (Constitution, 

Article  IV,  Section  25).  (However,  it  has  been  determined  that 
charter  cities  shall  use  the  initiative  and  referendum  whenever 
the  Legislature  prescribes,  and  may  use  them  on  other  occasions.) 
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d.  Cities  are  prohibited  from  making  an  appropriation,  or  pay 
from  any  public  fund,  or  grant  anything  to  or  in  aid  of  any 
religious  sect,  church,  creed,  or  sectarian  purpose.  (Consti- 
tution, Article  XIII,  Section  24). 

4.  Constitutional  Powers  of  Cities 

Provisions  of  the  California  Constitution  define  the  legislative 
authority  of  cities  and  counties.  But  the  vagueness  of  some  of  these 
sections  leaves  many  subject  matter  areas  undesignated  as  to  whether 
they  lie  within  the  lawmaking  jurisdictions  of  municipalities,  counties, 
or  the  state.  What  frequently  results,  then,  is  that  a city  and  the 
state,  for  example,  will  enact  legislation  in  the  same  subject  area. 

It  then  becomes  a question  of  whether  there  is  a conflict  between  the 
enactments  and  if  so  which  one  is  to  control  in  that  area.  These  are 
constitutional  issues  and  can  only  be  decided  by  the  courts.  In 
making  these  determinations  on  a case  by  case  basis,  the  courts  do 
allocate  government  functions  between  the  state  and  municipalities. 

Thus  the  court  is  continuously  involved  in  making  basic  policy  decisions 
that  shape  the  general  contours  of  public  administration  in  the  state. 

An  attempt  is  made  here  to  present  a succinct  but  clear  explan- 
ation of  how  California  courts  currently  decide  whether  a city  or  the 
state  has  the  authority  to  legislate  in  a given  subject  area.  The 
courts  have  been  frequently  criticized  for  failure  to  establish  a 
consistent  line  of  reasoning  and  precise  standards  for  the  solution 
of  these  questions.  It  is  not  our  purpose  to  appraise  the  courts' 
performance,  but  simp^ly  to  reach  a modest  level  of  understanding  of  their 
methodology.  This  task  has  been  undertaken  for  the  sole  purpose  of 
contributing  to  our  overall  effort  to  reform  local  government.  For 


that  reason,  the  analysis  is  limited  to  examining  those  elements  of 
the  courts'  methodology  bearing  directly  upon  the  information  needs 
of  the  reform  project. 

Every  power  granted  to  California  cities  by  the  California 
Constitution,  as  well  as  by  the  Legislature,  is  either  regulatory  or 
corporate  in  nature.  Regulatory  powers  are  basic  police  powers 
authorizing  cities  to  regulate  the  conduct  of  individuals  and  entities 
in  order  to  protect  the  health,  safety  and  morals  of  the  community. 
Corporate  powers  give  cities  the  authority  to  perform  and  finance 
public  services,  and  to  administer  themselves  intra-governmental ly. 
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B.  REGULATORY  POWERS  OF  GENERAL  LAW  AND  CHARTER  CITIES 

The  California  Constitution  does  not  grant  all  cities  equal  authority  to 
enact  regulatory  ordinances.  While  a-11  cities  are  granted  equal  regulatory 
power  by  Article  XI,  Section  7,  charter  cities  enjoy  an  exclusive  source  of 
additional  authority  from  Article  XI,  Section  5.  The  discussion  below  outlines 
the  manner  in  which  the  courts  have  interpreted  both  constitutional  pro- 
visions, thereby  defining  the  scope  of  permissible  legislative  authority 
for  both  kinds  of  cities  and  the  state  in  given  subject  areas. 

1.  General  Law 

Article  XI,  Section  7 states  that: 

A county  or  city  may  make  and  enforce  within  its  limits  all 
local,  police,  sanitary,  and  other  ordinances  and  regulations 
^ not  in  conflict  with  general  laws. 

Article  XI,  Section  7 grants  all  cities  the  authority  to  enact  regulatory 

ordinances  not  in  conflict  with  state  law.  In  the  absence  of  conflict, 

all  cities  may  have  the  power  to  regulate  non-local  affairs  and  the 

state,  local  affairs.  Where  both  the  state  and  a city  enact  legislation 

regulating  the  same  conduct,  state  law  always  invalidates  the  city 

ordinance  when  they  conflict.  But  when  city  and  state  enactments 

regulate  the  same  conduct  and  do  not  conflict,  both  are  valid.  Conflict 

does  not  arise  under  two  kinds  of  situations:  1)  either  the  state  or 

a city  has  not  attempted  to  legislate  in  an  area  that  the  other  has 

already  regulated;  or  2)  both  city  and  state  regulations  in  a single 

area  are  consistent. 

^ Where  both  a city  and  the  state  have  regulated  a common  area,  the 

courts  determine,  upon  petition,  whether  or  not  conflict  has  occurred 
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be tween  the  enactments.  The  courts  have  identified  five  types  of  conflict 

0 

which  invalidate  local  regulations. 

a.  A local  regulatory  ordinance  may  not  permit  conduct  which  is 
prohibited  by  state  law. 

b.  A local  regulatory  ordinance  may  not  prohibit  conduct  which  is 
permitted  by  state  law. 

c.  A local  regulatory  ordinance  may  not  regulate  the  same  conduct  in 
exactly  the  same  manner  as  state  law. 

d.  A local  ordinance  may  not  regulate  agencies  of  the  state,  unless 
the  courts  find  a specific  legislative  delegation  of  such  authority. 

e.  A local  ordinance  is  invalid  if  it  attempts  to  regulate  in  a 
subject  area  that  has  been  pre-empted  by  the  state. 

In  the  case  of  the  first  three  types  the  clearest  form  of  conflict 
between  city  and  state  enactments  is  an  expressed  or  grammatical  conflict. 

The  courts  have  little  difficulty  identifying  grammatical  conflict  that 
arises  when  an  ordinance  duplicates  a state  law,  or  when  an  ordinance  permits 
what  a state  law  expressly  prohibits,  or  when  an  ordinance  prohibits  what 
a state  law  expressly  permits,  or  when  an  ordinance  imposes  requirements 
more  or  less  stringent  than  those  established  by  statute  when  the  latter 
expressly  forbids  further  legislation. 

But  it  is  more  difficult  for  the  courts  to  determine  what  the 
Legislature  has  implicitly  permitted  or  prohibited  through  its  statutes. 

The  courts  must  discern  from  the  expressed  language  of  the  statute  whether 
it  contains  an  implied  mandate  to  permit  or  prohibit  the  imposition  of 
additional  local  standards  for  a given  activity,  or  the  regulation  of  an 
activity  upon  which  the  statute  has  been  totally  silent.  Local  government 

League  of  California  Cities,  Proceedings  New  Mayors'  and  Council  mens' 
Institute,  1972,  PP.  C-3  to  C-5. 
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may  establish  additional  requirements  and  prohibitions  to  the  extent  that 
they  do  not  conflict  with  the  implied  dimensions  of  state  statutes.  The 
basic  question  to  be  answered  by  the  court  in  each  instance  is,  when  does 
a statute  intend  to  permit  and  legalize  conduct  unexpressed  but  logically 
associated  with  the  conduct  explicitly  regulated,  thus  precluding  local 
regulation,  and  when  is  the  unexpressed  conduct  excluded  from  its  protection, 
inviting  local  regulation.  In  other  words,  when  can  an  ordinance  impose 
sanctions  on  conduct  that  is  not  punishable  by  state  law? 

The  courts  have  developed  the  following  rules  for  determining  whether  or 
not  local  enactments  conflict  with  implied  aspects  of  regulatory  statutes: 

a.  Where  the  Legislature  has  regulated  conduct  by  a prohibitory 

enactment,  a municipality  can  legislate  reasonable,  new  and  supplementary 
regulations  in  aid  and  furtherance  of  the  statutory  purposes,  unless  the 
subject  area  has  been  pre-empted  by  the  state.  A corollary  to  that  well 
established  rule  has  been  suggested  by  one  observer:  statutes  which 

regulate  permissible  activities,  as  opposed  to  establishing  criminal  prohi- 
bitions and  imply  a centralized  system  of  control,  or  establish  precise 

9 

regulatory  standards  generally  do  not  allow  local  intervention. 

According  to  the  corollary,  then,  an  ordinance  may  supplement  state 
standards  when  the  latter  are  not  precise  or  do  not  require  a centralized 
system  of  statewide  control  over  permitted  activities. 

b.  "Affirmative  acts,  such  as  licensing  statutes,  are  generally 
said  to  be  self-contained  in  their  terms  and  to  preclude  additional  local 


Michael  H.  Feiler,  "Conflict  Between  State  and  Local  Level  Enactments-The  Doctrine 
of  Implied  Preemption",  The  Urban  Lawyer.  Summer  1970,  Vol . 2,  No.  3,  Page  403. 
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requirements."  The  exception  to  this  rule  is  that  cities  may  license  ^ 

for  revenue,  as  compared  to  regulatory,  purposes.  It  must  be  kept  in 
mind  that  these  rules  apply  only  when  the  state  has  not  pre-empted  a 
subject  matter  area. 

Pre-emption  is  the  legislative  power  of  the  s4:ate  to  regulate  a field 
of  conduct  exclusive  of  local  intervention.  It  occurs  in  a field  of 
activity  which  is  open  to  both  local  and  state  regulation  but  which, 
through  the  operation  of  a statute  or  statutes  is  precluded  from  local 
authority.  Pre-emption,  then,  prohibits  cities  from  imposing  additional 
regulations  and  requirements  in  an  entire  field  of  conduct,  elevating 
state  law  to  absolute  supremacy  in  that  field.  Pre-emption  is  said  to 
be  a power  of  the  State  Legislature,  but  it  is  the  court-  that  must  determine 
when  the  Legislature  has  exercised  that  power.  The  courts  decide  on  a 9 

case  by  case  basis  when  the  Legislature  has  pre-empted  a field  of  activity, 
all  explicit  legislative  declarations  notwithstanding.^^ 

California  courts  have  evolved  two  general  forms  of  pre-emption: 

1)  pre-emption  by  occupation;  2)  pre-emption  by  implication 

Pre-emption  by  occupation  is  the  traditional  form  of  pre-emption  in 
California.  It  occurs  when  the  court  finds  that  the  state  has  fully 
legislated  in  or  occupied  all  possible  areas  of  a field  of  conduct, 
leaving  no  room  for  enactment  of  local  regulation  in  that  field  with- 
out encountering  grammatical  or  expressed  conflict  with  a statute.  The 

courts  have  little  difficulty  identifying  conflicts  that  arise  in  these  situation; 

i 

10  i 

Ibid. , Page  402. 

Pi  poly  V.  Benson,  20  Cal.  2d  366. 
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Pre-emption  by  implication,  establishes  a category  of  non-gram- 
matical  conflict  between  local  and  state  enactments.  Non-grammatical 
conflict  is  found  to  exist  when  an  ordinance  attempts  to  impose  additional 
requirements  or  more  strict  conditions  than  set  by  state  law  when  the 
court  rules  that  the  state  had  intended  to  pre-empt  a field. 

Pre-emption  by  implication,  then,  occurs  where  statutes  do  not 
expressly  regulate  all  areas  in  a field  and  yet  the  court  determines 
that  it  had  been  the  legislature's  intention  to  do  so.  The  court  has 
described  the  following  ways  in  which  conflict  can  occur  between  local 
and  state  enactments  as  result  of  the  doctrine  of  pre-emption  by 
implication: 

"1)  The  subject  matter  has  been  so  fully  and  completely  covered 
by  general  law  as  to  clearly  indicate  that  it  has  become  exclu- 
sively a matter  of  state  concern; 

2)  The  subject  matter  has  been  partially  covered  by  general  law  and 
couched  in  such  terms  as  to  indicate  clearly  that  a paramount  state 
concern  will  not  tolerate  further  or  additional  local  action; 

3)  The  subject  matter  has  been  partially  covered  by  general 
law,  and  the  subject  is  of  such  a nature  that  the  adverse  effect 

of  a local  ordinance  on  the  transient  citizen  of  the  state  out 

12 

weighs  the  possible  benefits  to  the  municipality." 


12 


In  re  Hubbard  62  Cal.  2d  119. 


-14- 


As  suggested  above  the  courts  normally  approach  the  difficult 
question  of  finding  legislative  intent  in  two  ways:  1)  content 

analysis  of  statute  or  statutes;  2)  policy  analysis  of  statute  or 
statutes.  The  former  approach  has  the  court  looking  at  the  statutes 
for  a legislative  intent  to  set  up  a general  scheme  of  control  of  conduct 
in  a field.  The  existence  of  a general  scheme  of  legislative  control 
in  a field  rests  on  both  the  extensiveness  of  the  scope  of  the  control 
and  a logical,  patterned  relationship  between  the  activity  regulated  by 
the  ordinance  and  the  statutes  regulating  the  field  encompassing  that 
activity. 

The  rule  relied  upon  by  the  courts  in  most  instances  is  this: 
Enumeration  of  specific  prohibited  activities  in  a field  by  legislation 
is  interpreted  by  the  court  as  indicating  that  the  state  meant  to  permit 
local  regulation  of  other  unspecified  activities  in  that  same  field,  i.e., 
the  field  was  not  pre-empted.  Prohibition  of  a general  field  of 
activity  by  the  state,  without  specifying  activities  in  that  field,  is 
viewed  as  being  an  indication  of  legislative  intent  to  pre-empt  the 
entire  field,  provided  an  extensive  and  logically  inter-related  scheme 
of  control  emerges  from  the  legislation. 

But  in  some  cases  policy  considerations  have  forced  the  courts  to 
look  beyond  the  face  of  the  statutes  and  therefore  to  ignore  the  above  rule. 


Theoretically,  it  is  the  legislature  that  possesses  the  policy  making  and 
pre-emptive  powers  in  our  system  of  state  governance.  The  courts,  always 
sensitive  to  this  allocation  of  functions,  strive  to  justify  their  decisions  m 
regarding  implied  pre-emption  on  the  basis  of  statutory  content  rather  than  " 
policy  considerations.  This  may  be  viewed  as  an  attempt  to  hide  judicial 
policy  setting  behind  the  convenient  fiction  that  it  only  implements  the 
legislative  policy  contained  in  the  statutes.  But  every  so  often  the  court 
does  discuss  how  it  has  looked  beyond  the  statute(s)  to  find  support  for  its 

(continued) 
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The  policy  approach  normally  involves  the  court  in  weighing  the 
merits  of  two  opposing  considerations:  1)  does  the'  subject  matter  call 

for  uniformity  of  regulation  throughout  the  state  and  thus  preclude  local 
intervention;  2)  are  there  important  reasons  for  permitting  the  enact- 
ment of  local  regulations.  The  desirability  of  imposing  a single  statewide 
system  of  controls  on  a subject  area  is  measured  by  among  other  considerations, 
its  enforceability,  effect  on  transient,  effect  of  permitting  local 
variances  in  regulation  on  the  constitutional  rights  of  citizens,  and  the 
affect  of  the  ordinance  on  essential  state  policies.  On  the  other  hand, 
if  the  subject  area  is  one  in  which,  like  health  and  safety,  local 
variations  require  locally  tailored  regulations,  the  court  is  likely  to 
allow  both,  local  and  state,  systems  of  control  to  co-exist,  i.e.,  the  court 
will  rule  that  the  Legislature  did  not  intend  to  pre-empt  the  field. 

Finally,  it  has  been  a well  established  judicial  presumption,  that 
whenever  there  is  some  doubt  as  to  whether  or  not  the  legislature  had 

intended  to  pre-empt  an  area,  the  issue  should  be  decided  in  favor  of  the 
14 

state.  - This  presumption  plus  the  doctrine  of  pre-emption  by  implication, 
give  the  state  legislature  and  the  courts  considerable  opportunity  to  centralize 
power  at  the  state  level. 

2.  Charter  Cities: 

The  preceding  section  described  the  forms  nf  conflict  that  can  occur 
between  city  regulatory  ordinances  and  the  general  laws.  Such  conflict 
serves  as  a limitation  on  the  exercise  by  all  cities  of  police  powers 


decision.  Others  have  speculated  on  the  possibility  that  this  is  a 
more  common  occurence  that  the  courts  might  want  to  admit.  (Feiler, 
Montgomery,  for  example.) 

Thomas  M.  Montgomery,  "State  Pre-emption  and  Local  Legislation",  Santa  Clara 
Lawyer,  Vol . 4,  Page  190.  See  also  Abbott  v.  City  of  Los  Angeles,  53  Cal. 

2d  674  and  Ex  Parte  Daniels.  183  Cal . 636. 


derived  from  Article  XI,  Section  7.  But  additional  authority  is  granted 

to  chartered  cities  to  regulate  their  "municipal  affairs"  by  Article  XI, 

Section  5.  The  relevant  part  of  Section  5 states: 

(a)  It  shall  be  competent  in  any  city  charter  to  provide  that 
the  city  governed  thereunder  may  make  and  enforce  all  ordinances 
and  regulations  in  respect  to  municipal  affairs,  subject  only  to 
restrictions  and  limitations  provided  in  their  several  charters 
and  in  respect  to  other  matters  they  shall  be  subject  to  general 
laws.  City  charters  adopted  pursuant  to  this  Constitution  shall 
supercede  any  existing  charter,  and  with  respect  to  municipal 
affairs  shall  supercede  all  laws  inconsistent  therewith. 

Section  5 permits  chartered  cities,  by  appropriate  charter  amendment, 
to  make  and  enforce  all  regulations  in  respect  to  "municipal  affairs". 

Section  5 makes  charter  cities  exempt  from  the  conflict  with  general  laws 
restriction  of  Section  7 with  respect  to  "municipal  affairs".  This  means 
that  chartered  cities  can  make  and  enforce  measures  that  "conflict"  with 
general  laws,  providing  the  activity  being  regulated  is  a "municipal  affair". 
The  autonomy  of  charter  cities  over  "municipal  affairs"  precludes  pre- 
emption by  general  laws  in  such  areas  and  serves  as  a source  of  California's 
municipal  homerule.  But  as  to  matters  which  are  of  "statewide  concern", 
chartered  cities  remain  subject  to  and  controlled  by  general  laws.  That  is 
to  say,  in  areas  determined  to  be  of  "statewide  concern",  the  regulating 
ordinance  of  a charter  city  is  superceded  by  the  competing  state  statute. 

In  sum,  a matter  may  be  a "municipal  affair",  subject  to  the  control  of 
local  ordinance,  or  it  may  be  of  "statewide  concern"  and  subject  to  the 
general  laws  of  the  state. 

In  the  event  of  a clash  between  a chartered  city  ordinance  and  a statute 
over  the  regulation  of  an  activity,  it  is  the  responsibility  of  the  court  to 
decide  which  regulation  is  to  control.  Just  as  the  court  must  determine 
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when  local  regulations  are'in  conflict  with  state  law  under  Article  XI, 

Section  7,  it  must  also  decide  whether  an  activity  is  a "municipal  affair" 
or  of  "statewide  concern".  There  is,  however,  a vital  distinction  to  be 
made  in  the  manner  in  which  courts  perform  these  two  functions.  On  the 
one  hand,  under  Section  7,  the  fate  of  an  ordinance  depends  upon  whether  or 
not  the  courts  find  either  a grammatical  or  implied  conflict  with  a statute. 

In  some  instances,  the  courts'  finding  will  depend  solely  upon  whether  or 
not  the  legislature  had  intended  to  pre-empt  a field  of  conduct.  But  on 
the  other  hand,  in  determining  whether  an  activity  is  a municipal  affair  or 
of  statewide  concern,  the  courts,  do  not  consider  legislative  intent  to 
deal  with  an  activity  in  a uniform,  statewide  manner  to  be  determinative. 

In  this  regard,  the  state  supreme  court  recently  stated  in  Bishop  v.  City  of 
San  Jose  (1  Cal  3d  56)  that  it  "...  will  of  course  give  great  weight  to  the 
purpose  of  the  Legislature  in  enacting  general  laws  which  disclose  an  intent 
to  pre-empt  the  field  to  the  exclusion  of  local  regulation. . .and  it  may  well 
occur  that  in  some  cases  the  factors  which  influenced  the  legislature  to 
adopt  the  general  laws  may  likewise  lead  the  courts  to  the  conclusion  that 
the  matter  is  of  statewide  rather  than  merely  local  concern".  But,  "...  the  fact, 
standing  alone,  that  the  legislature  has  attempted  to  deal  with  a particular 
subject  on  a statewide  basis  is  not  determinative  of  the  issue  as  between  state 
and  municipal  affairs."  On  the  same  subject  in  the  same  case,  the  court  also 
expressly  disapproved  the  concept  stated  in  In  re  Hubbard  (62  Cal  2d  119)  that 
the  legislature  has  the  power  to  change  municipal  affair  to  a statewide 
concern  whenever  it  so  chooses. 


This  1969  decision  reflects  the  arguments  presented  by  the  lawyers 
representing  the  City  of  San  Jose.  Their  brief  pointed  out  that  the  courts 
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have  begun  to  confuse  the  long  established  distinction  between  the  exercise 
of  police  powers  under  Section  7 and  the  exercise  of  power  over  municipal 
affairs  under  Section  5.  In  this  confusion,  the  courts  have  wrongly  applied 
the  concept  of  pre-emption  to  charter  cities  exercise  of  their  constitutional 
power  over  municipal  affairs.  The  result  of  this  error  had  the  court  giving 
to  the  legislature  the  power  to  determine  which  activities  are  of 
statewide  concern  by  making  legislative  intent  to  pre-empt  the  determinative 
factor  in  the  courts  decision  as  to  what  is  a statewide  concern. 
Constitutionally,  this  decision  must  be  one  of  solely  judicial  discretion 
for  two  reasons:  1)  Article  XI,  Section  5 grants  charter  cities  authority 

to  make  and  enforce  all  regulations  and  ordinances  with  respect  to  municipal 
affairs.  To  give  the  legislature  the  power  to  determine  what  is  and  what  is 
not  a municipal  affair  would  abrogate  Section  5,  "for  it  would  mean  that  the 
legislature  could  determine  the  constitutionality  of  its  own  enactments  under 
that  section  by  mere  expedient  of  redefining  a municipal  affair  to  be  a matter 
of  statewide  concern".  2)  "Moreover,  such  a principle  of  legislative  autonomy 
with  respect  to  the  constitutionality  of  its  own  statutues  is  clearly  contrary 
to  and  violative  of  the  doctrine  of  separation  of  powers,  which  is  so  basic 
to  our  constitutional  system...  . n is  a fundamental  and  basic  principle 
inherent  in  our  system  of  constitutional  government  that  the  constitutionality 
of  legislative  enactments  is  a matter  to  be  settled  by  the  courts  and  not 
by  the  legislature  itself."  And  "since  Section  5 does  not  contain  a definition 
of  "municipal  affairs",  that  question  must  be  decided  by  the  courts". 

It  should  be  remembered  that  the  issue  at  stake  here  is  whether  the  Legislc 
or  the  courts  will  allocate  powers  between  ci ties  and  the  state. 
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It  is  interesting  to  note,  however,  that  the  Bishop  case  was  decided 
by  a four  to  three  vote.  The  three  dissenting  justices  argued  that  all 
such  cases  should  be  decided  in  favor  of  the  state  whenever  it  is  the 
legislative  purpose  to  deal  with  the  subject  on  a statewide  basis.  Thus, 
a legislative  intention  to  pre-empt  a field  would  be  sufficient  reason 
for  the  court  to  declare  the  activity  to  be  of  statewide  concern.  Justice 
Peters  in  the  dissent  stated:  "...in  cases  of  conflict  and  pre-emption, 

the  inquiry  ends  once  a statewide  concern  is  found,  and  there  is  no  need 
to  weigh  the  state  and  municipal  concerns  or  to  determine  which  should 
predominate".  Since  almost  every  issue  involves  some  state  interest, 
according  to  Justice  Peters,  it  would  be  "rare"  to  find  the  court  ruling 
in  favor  of  the  municipality.  The  legislature  then,  in  the  view  of  the 
three  dissenters,  ought  to  determine,  rather  than  the  courts,  what  constitutes 
a statewide  concern.  It  should  be  pointed  out,  though,  that  it  is  the  court 

that  still  must  decide  when  the  state  legislature  has  pre-empted  a field, 

15 

i.e.,  decided  to  deal  with  it  on  a statewide  basis. 

The  court  did  not  in  Bishop  nor  in  any  of  its  previous  decisions 
formulate  a precise  definition  of  "municipal  affairs".  It  prefers 
to  decide  "under  the  facts  of  each  case",  whether  the  subject  matter 
is  of  municipal  or  statewide  concern.  Moreover,  it  believes  that 
the  constitutional  concept  of  municipal  affairs  changes  with  the  changing 
conditions  and  "what  may  at  one  time  have  been  a matter  of  local  concern  may 

5 

The  argument  could  be  made  here  in  support  of  the  position  of  the  dissenters 
in  the  Bishop  case  that  there  is  no  need  for  the  court  to  make  both  the 
pre-emption  and  the  statewide  concern  determinations.  In  the  identification 
of  legislative  intent  to  pre-empt  a subject,  the  court  has  a great  deal  of 
discretionary  leeway.  It  may  not  need  a second  opportunity  to  make  a similar 
kind  of  basic  decision  in  determining  what  is  a statewide  concern.  Relying 
on  legislative  purpose  in  the  latter  instance  may  well  be  sufficient. 
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at  a later  time  become  a matter  of  state  concern  controlled  by  the  general 
laws  of  the  state". 

One  observer  has  extrapolated  from  past  court  decisions  three  criteria 
for  identifying  the  interests  of  the  state  and  chartered  cities  which 
seem  to  be  relevant  to  contemporary  needs;  1)  State  laws  should  prevail 
in  matters  having  to  do  with  external  costs  of  municipal  activities  . 

2)  "State  laws  should  govern  if  their  policies  are  made  applicable  to 
the  public  and  private  sectors."  When  applied  to  both  public  and  private 
spheres,  a state  policy  is  pervasive  and  ought  not  be  frustrated  by 
deference  to  local  control.  3)  "Matters  of  intra-corporate  structure 
and  process  designed  to  make  an  institution  function  effectively,  respon- 
sively, and  responsibly  should  generally  be  deemed  a municipal  affair". 

The  preceding  criteria  for  municipal  affairs  do  not  cover  all  possible 
situations  and  are  only  presented  here  to  suggest  how  the  courts  have 
treated  this  question  in  the  past  under  certain  circumstances. 

It  is  helpful  to  remember  that  those  areas  which  the  courts  have  declared 
to  be  pre-empted  by  the  state  legislature  are  not  necessarily  of  statewide 
concern  too.  A chartered  city  may  regulate  an  activity  that  is  both  a 
municipal  affair  and  a part  of  a subject  field  that  has  been  pre-empted  by 
the  state.  This  results  from  the  previously  discussed  distinction  between 
the  police  powers  granted  by  Article  XI,  Section  7,  and  the  power  granted  to 
charter  cities  over  municipal  affairs  by  Section  5 of  Article  XI.  The 
existence  of  conflict  between  city  and  state  enactments  voids  the  ordinance 
only  if  it  has  been  passed  under  the  authority  of  Section  7.  Pre-emption 

16 


Op.  Cit.,  Sato,  Pages  1076-77. 
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is  one  of  the  forms  of  such  conflict  that  can  arise  between  local  and  state 
enactments,  thus  has  no  direct  bearing  on  the  validity  of  ordinances  passed 
under  the  authority  of  Section  5. 

Moreover,  this  means  that  where  an  activity  has  been  declared  by  the 
court  to  be  a statewide  concern  and  the  state  has  also  pre-empted  the 
field  of  which  that  activity  is  a part,  that  the  other  activities  encompassed 
by  the  pre-empted  field  are  not  ipso  facto  of  statewide  concern.  They  may 
be  of  statewide  concern,  but  that  determination  can  only  be  made  by  the 
courts  independent  of  the  fact  that  the  state  has  pre-empted  them. 

CORPORATE  POWERS 

As  is  the  case  in  respect  to  regulatory  powers,  the  California 
Constitution  does  not  grant  all  cities  equal  authority  to  enact  corporate 
ordinances.  General  law  cities  are  limited  in  their  corporate  authority 
to  the  constitutional  and  statutory  grants  of  specific  powers  under 
Article  XI,  Section  9,  and  the  state  statutes.  Charter  cities  enjoy  a 
broad  grant  of  corporate  authority  from  the  municipal  affairs  concept 
contained  in  Article  XI,  Section  5,  in  addition  to  those  specific  powers 
provided  under  Section  9.  The  manner  in  which  the  court  has  interpreted 
these  grants  of  corporate  authority  for  both  kinds  of  cities  is  discussed 
below. 

1 . General  Law 

Article  XI,  Section  9 states: 

(a)  A municipal  corporation  may  establish,  purchase,  and 
operate  public  works  to  furnish  its  inhabitants  with 
light,  water,  power,  heat,  transportation , or  means  of 
communication.  It  may  furnish  those  services  outside 
its  boundaries,  except  within  another  municipal 
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corporation  which  furnishes  the  same  service  and  does 
not  consent. 

(b)  Persons  or  corporations  may  establish  and  operate  works 
for  supplying  those  services  upon  conditions  and  under 
regulations  that  the  city  may  prescribe  under  its  organic 
law. 

The  courts  have  ruled  that  Section  9 is  a direct  grant  of  power  to 
all  cities  to  acquire  and  operate  the  enumerated  public  works  projects. 
Moreover,  the  state  legislature  may  not  reduce  or  withhold  any  of  those 
powers . 

There  is  some  question  as  to  whether  or  not  Article  XI,  Section  7 
may  be  properly  construed  to  grant  cities  general  authority  to  perform 
corporate  functions.  Section  7 has  been  interpreted  by  the  courts  in  a 
limited  number  of  instances  as  authorizing  general  law  cities. to  provide 
for  the  general  welfare,  including  the  performance  of  corporate  kinds 
of  functions.  But  these  decisions  run  counter  to  "Dillon's  Rule",  the 
well  established  rule  adopted  by  California  courts  in  a vast  majority  of 
cases.  "Dillon's  Rule"  limits  the  corporate  power  of  general  law  cities 
to  1)  those  expressly  granted;  2)  those  "necessary  or  fairly  implied  in 
or  incident  to  the  powers  expressly  granted;  3)  those  indispensable  to 
expressed  purposes.  The  League  of  California  Cities  advises  general  law 
cities  that  it  is  safest  to  assume  that  under  Article  XI,  Section  7,  general 
law  cities  may  enact  regulatory  ordinances  only,  and  that  the  authority  to 
provide  municipal  services,  other  than  those  enumerated  in  Section  9,  must 
be  granted  by  the  state  legislature. 

2.  Chartered  Cities: 

Charter  cities,  under  the  municipal  affairs  concept  contained  in 
Article  XI,  Section  5,  have  been  given  a broad  grant  of  power  to  perform 
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municipal  services  as  well  as  regulate  municipal  activities.  The  problems 
and  concepts  discussed  above  in  relation  to  the  courts’  interpretation 
of  Section  5 are  also  applicable  here.  Generally,  a city  charter,  written 
to  include  the  homerule  provision,  operates  not  as  a grant  of  power  but  as 
a limitation  on  the  city's  authority  over  its  munitipal  affairs.  Thus 
it  is  not  necessary  to  enumerate  in  the  charter  all  powers  relating  to 
municipal  services  in  order  to  remove  the  city  from  the  operation  of  general 
laws.  The  courts  must  determine  from  the  facts  of  each  case  whether  the 
service  being  performed  is  a municipal  affair  or  of  statewide  concern. 


Part  (b)  of  Section  5,  Article  XI,  empowers  chartered  cities 
to  perform  the  following  functions  in  respect  to  their  intergovernmental 
organization: 


It  shall  be  competent  in  all  city  charters  to  provide,  in 
addition  to  those  provisions  allowable  by  this  Constitution, 
and  by  the  laws  of  the  state  for:  (1)  the  constitution, 

regulation,  and  government  of  the  city  police  force  (2)  sub- 
government  in  all  or  part  of  a city  (3)  conduct  of  city 
elections  and  (4)  plenary  authority  is  hereby  granted,  subject 
only  to  the  restrictions  of  this  article,  to  provide  therein 
or  by  amendment  thereto,  the  manner  in  which,  and  the  terms 
for  which  the  several  municipal  officers  and  employees  whose 
compensation  is  paid  by  the  city  shall  be  elected  or  appointed, 
and  for  their  removal,  and  for  their  compensation,  and  for  the 
number  of  deputies,  clerks,  and  other  employees  that  each  shall 
have,  and  for  the  compensation,  method  of  appointment,  qualifi- 
cations, tenure  of  office  and  removal  of  such  deputies,  clerks 
and  other  employees. 
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I 

Taxation  is  an  important  form  of  corporate  power  of  cities.  General 
law  cities,  which  have  according  to  Dillon's  Rule  only  those  powers  expressly 
granted,  are  authorized  by  the  Constitution  and  statutes  to  levy  two  types 
of  taxes:  property  and  excise  taxes. Chartered  cities  may  levy  and  collect 

any  type  of  tax  that  is  not  prohibited  by  their  charters  or  the  state  or 
federal  constitutions. 

The  general  rule  is  that  taxation  in  a chartered  city  is  a "municipal 
affair"  as  long  as  a tax  is  used  solely  for  revenue  purposes.  This  means 
that  the  state  cannot  limit  the  power  of  chartered  cities  to  tax  themselves 
for  revenue  purposes.  But  when  a local  tax  has  significant  regulatory 
effects  in  an  area  of  statewide  concern,  then  the  tax  is  not  purely  a 

18 

municipal  affair  and  is  likely  to  be  superceded  by  competing  state  concerns.  ^ 
But  again  this  is  a matter  of  judicial  determination. 

The  question  of  whether  or  not  a chartered  city  has  the  authority  to 
enact  a local  income  tax  is  as  yet  undetermined.  Existing  constitutional  and 
statutory  authorities  are  not  as  clear  on  this  question  as  they  might  appear. 
Section  17041.5  of  the  Revenue  and  Tax  Code  expressly  prohibits  all  California 
cities  from  levying  a local  income  tax.  Article  XIII,  Sections  11  and  13  are 
cited  as  the  authorities  for  this  exercise  of  pre-emptive  power  by  the  state. 


Article  XIII,  Section  1 of  the  California  Constitution  empowers  cities  and 
counties  to  assess  all  lands  or  improvements  not  exempt  from  taxation.  Article 
XIII,  Section  25.5  empowers  the  legislature  to  authorize  cities  and  counties 
to  enter  into  contracts  to  apportion  between  them  the  revenue  received  from 
any  sales  tax  imposed  by  cities  or  counties  and  collected  by  the  state.  Statutes 
define  the  purposes  for  which  general  law  cities  may  levy  these  taxes. 

See  Century  Plaza  Hotel  Co.  v.  City  of  Los  Angeles , 7 Cal.  App.  3d  616  (1970).  ^ 
Here  the  court  held  that  a municipal  sales  tax  on  alcoholic  beverages  was  not 
a purely  municipal  affair  because  regulation  and  taxation  of  alcoholic  beverages 
were  intertwined.  The  local  tax  was  invalidated  on  the  grounds  that  the 
regulation  of  alcoholic  beverages  is  of  statewide  concern. 
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Section  17041.5  of  the  Revenue  and  Tax  Code  states: 

Notwithstanding  any  statute,  ordinance,  regulation,  rule 
or  decision  to  the  contrary,  no. city,  county,  city  and 
county,  governmental  subdivision,  district,  public  and 
quasi-public  corporation,  municipal  corporation,  whether 
incorporated  or  not  or  whether  chartered  or  not,  shall  levy 
or  collect  or  cause  to  be  levied  or  collected  any  tax  upon 
the  income,  or  any  part  thereof,  of  any  person,  resident 
or  nonresident. 

Section  17041.5  clearly  indicates  an  intent  by  the  State  Legislature 
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to  pre-empt  the  field  of  income  taxation.  But  the  fact  that  it  expressly 
includes  chartered  cities  under  the  pre-emptive  umbrella  is  not  determinative 
of  the  issue  as  to  whether  or  not  Section  17041.5  applies  to  chartered  cities. 
As  discussed  above,  in  the  proper  exercise  of  pre-emptive  power,  the  state 
cannot  simply  impose  its  policies  upon  chartered  cities.  In  every  instance, 
the  issue  hinges  upon  whether  the  courts  declare  an  area  to  be  a "municipal 
affair"  or  of  "statewide  concern",  statutory  language  notwithstanding.  If 
the  courts  identify  local  income  taxation  as  a statewide  concern,  then  Section 
17041.5  is  the  controlling  authority  for  charter  cities.  But  if  the  courts 
declare  local  income  taxation  to  be  a municipal  affair,  then  Section  17041.5 
has  no  authority  over  chartered  cities. 

Article  XIII,  Section  11  of  the  California  Constitution  states: 

Income  taxes  may  be  assessed  to  and  collected  from  persons, 
corporations,  joint  stock  associations,  or  companies 
resident  or  doing  business  in  this  state,  or  any  one  or 
more  of  them,  in  such  cases  and  amounts,  and  in  such  manner, 
as  shall  be  prescribed  by  law. 


The  Attorney  General  of  California  has  ruled  that  Section  17041.5  prohibits 
a municipal  occupation  tax  upon  persons  employed  within  the  taxing  city 
based  upon  a percentage  of  the  salary  or  other  forms  of  compensation.  (53  Op. 
Cal.  Atty.  Gen.  270  1970)  See  Sho  Sato,  "Municipal  Affairs  in  California", 

60  California  Law  Review  1099  (1970)  for  a discussion  of  this  opinion. 
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Section  13  of  the  same  article  states; 

The  Legislature  shall  pass  all  laws  necessary  to  carry 
out  the  provisions  of  this  article. 

Two  interpretations  of  Section  11  have  relied  on  subtle  semantic 

distinctions  to  justify  placing  the  exclusive  authority  to  levy  income  taxes 

with  the  state.  Neither  of  these  interpretations  bear  scrutiny  and  are  not 
20 

worthy  of  note  here.  But  a reading  of  Sections  11  and  13  together  would 
seem  to  produce  a constitutional  intent  to  give  the  state  exclusive  power 
to  levy  an  income  tax.  One  observer  has  criticized  this  interpretation  as 
follows ; 


"...the  logical  consequence  is  that  legislative  enactments 
are  supreme  in  all  fields  of  taxation  mentioned  in  Article 
XIII.  Conceivably,  the  state  may  totally  pre-empt  the 
city's  power  to  tax  real  and  personal  property.  ...A  charter 
city's  power  to  tax  would  become  completely  dependent  upon 
the  state  legislature.  But  California  courts  have  rejected 
this  result.  The  courts  have  long  established  the  principle 
that  local  taxation  for  municipal  purposes  is  a municipal 
affair  free  from' legislative  interference. 


For  a discussion  of  these  matters  see  Ronald  Hansen,  "The  Municipal  Income 
Tax  and  State  Pre-Emption  in  California",  11  -Santa  Clara  Lawyer,  350  (1971). 
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Ibid.,  P.  352. 


i 


PROPOSED  SACRAMENTO  CITY-COUNTY  GOVERNMENT 


COUNTY  OF  SAN  MATEO 


Position  of  department  head 
designated  by  ordinance 


Board  of  Super 


COUNTY  OF  SANTA  CLARA 


1 appointed  from  a group  of  3 
chosen  by  the  other  A members 
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SUMMARY  DESCRIPTIVE  CHARTS  OF  SELECTED  CHARTERS  AND 
ORGANIZATIONAL  CHARTS 
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Sacramento  City-County  Proposal 
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VI.  ALTERNATIVE  FORMS  OF  URBAN  GOVERNMENT 


This  chapter  presents  readings  on  the  basic  theoretical  models  of 
local  government  organization,  which  are  chiefly  variations 
on  the  relationship  between  the  legislative  body,  an  elected 
executive  (if  any)  and  an  appointed  professional  administrator. 
Materials  in  the  chapter  describe  the  most  common  forms  in 
general  terms  and  place  their  development  in  an  historical 
context  which  gives  insight  into  their  philosophical  under- 
pinnings and  probable  effects  on  policy  and  practice.  The 
major  findings  of  political  science  research  on  the  impacts 
of  each  different  form  are  discussed  in  general  terms  through- 
out the  materials  and  is  expected  to  be  discussed  by  the 
panel  discussants. 


chapter  includes  the  following  sections: 


A.  MAJOR  QUESTIONS  AND  ISSUES  CONCERNING  ALTERNATIVE  FORMS 
OF  GOVERNMENT 


B.  BACKGROUND  MATERIALS 

1.  Excerpt  from  Urban  Politics  and  Public  Policy,  by  Lineberry 
and  Sharkansky  (from  Chapter  4) 

2.  Excerpt  from  The  Dynamics  of  Urban  Government  and  Politics  by 
Jay  Goodman 

3.  Summary  of  Public  Hearing,  Sacramento  Charter  Commission 

4.  Note  on  the  Governmental  Forms  Represented  by  the  Six  Charters 
Discussed  in  Chapter  III 

5.  "Machine  Politics  - Old  and  New",  The  Public  Interest  by 
Theodore  Lowi 

6.  Excerpt  from  Urban  and  Community  Politics  by  William  A.  Schultze 

7.  Excerpt  from  The  Uses  of  Disorder;  Personal  Identity  and  City  Life 

by  Richard  Sennett  ""  ^ ^ ' 
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A.  MAJOR  QUESTIONS  AND  ISSUES  CONCERNING  ALTERNATIVE  FORMS  OF 
GOVERNMENT 


Questions  of  structural  design 

(1)  Should  the  city  have  distinct  legislative  and  executive  branches 
why?  to  achieve  what  separation  of  function? 

(2)  Should  there  be  an  elected  or  appointed  executive  or  both? 

If  both  what  relationship  can  exist  between  them? 

(3)  What  authority  and  powers  should  be  granted  to  an  elected 
executive,  independent  of  the  legislature?  for  what 
purpose?  to  obtain  what  result? 

(4)  Who  should  have  the  power  of  appointment  of  an  appointed 
executive?  Under  whose  pleasure  should  he  serve? 

(5)  How  many  elected  executives  should  there  be?  For  what  offices 
is  direct  election  essential?  To  safeguard  what  rights  or 

to  achieve,  what  policies? 

(6)  What  is  the  most  efficient  administrative  structure  for  the 
delivery  of  services? 

(7)  What  functions  are  performed  by  commissions,  boards,  advisory 
committees  and  similar  bodies?  How  much  authority  should 
they  have? 

(8)  What  are  the  interrelationships  among  decisions  made  about 
different  parts  of  the  structure,  such  as  (1)  type  of 
executive  and  type  of  legislative  body,  (2)  strength  of 
executive  and  use  of  commissions  and  boards,  (3)  diversity 
of  city  and  form  of  legislative  body,  (4)  number  of 
agencies  and  size  of  government,  (5)  type  of  function 

and  type  of  executive  or  administrative  agency,  (6)  desire 
for  advocacy  internal  to  government  and  departmental 
organization? 

(9)  Should  there  be  a decentralization  of  control  over  services 
(e.g.  subgovernment  as  authorized  by  the  Constitution)? 
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Issues  regarding  Political  Implications  of  Alternative  Forms 


(1)  Which  groups  or  interests  benefit  from  different  forms, 
especially  with  regard  to  elected  officials? 

(2)  What  governmental  goals  are  maximized  by  different 

forms?  efficiency?  equity?  participation?  cost-effectiveness? 

(3)  Does  the  governmental  form  influence  the  people  who  get 
elected?  the  people  who  choose  to  run  for  office? 

(4)  Which  economic  interests  favor  what  types  of  city 
government?  for  all  services?  for  which  services? 

(5)  Is  there  any  relationship  between  the  form  and  the 
scope  of  governmental  activity?  the  size  of  government? 
the  number  of  employees? 

(6)  Is  there  a relationship  between  the  structure  and  the 
types  and  numbers  of  services  provided? 

(7)  Why'  are  city  manager  government  uncommon  in  large  cities? 

C8)  Why  have  elected  executives  been  uncommon  in  counties? 

(9)  How  does  employee  organization  affect  choice  of  form? 
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B.  BACKGROUND  MATERIALS 
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Figure  4.1  Simplified  Gc\  ernnient  Structure  in  a Strong  Mayor-Coui 
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SACl^V'IENTO  CHARTER  COMxHISSION 


PUnT.IC  IIEARIHG  NO.  1 
January  1 , 1974 

(NOTE;  CC';n9leto  recording  of  the  tcst5-irony  was  raade  and  is  part 
of  the  records) 

The  herring  vris  helcl  at  7:30  p.m.  on  the  above  date  «t  the 
SHOD  Auditoriru.i^  620.1  0 Street,  Sacra.iaonto , and  was  called  to 
oreder  by  'iTior.ras  Oh  H'.'nrvicr,  Jr«,  C1i:\ir:vr;n  of  the  Sacramento  Charter 
Cormission=  HVo  Ha.’mner  gave  the  ooen.ijig  remarks,  enpla.-'jn.lng  tlie  work 
and  goals  of  tiio  Coivirnission,- and  irit.roduced  the  raeinbe.rs  of  the 
panel  - 

Joseph  Coome.a,  Jhra  E.rvrin,  Guy  Faircliild,  Vivian  ITanCvO,  Maynard 
ITel.scn,  Steve  Thor.pson;  p.nd  G.lcn  Sparrow,  E:cecut.ive  .Director. 

He  also  gave  the  ground  rules  for  the  testimony  to  be  given. 

DR.  7.,'SVT.N  SQITH'jCH,  Associate  Professor  of  Political  Science  and 
i^ssociate  Research  Political  Scientist  of  tine 
Inot.itute  of  Govermental  Affai.rs  University 
of  C<?lifcrnia  at  Davis,  California » 

Dr.  Sokolovr  n'ade  a presentat.-i on  of  alternative  local  gove.rnJuent 
e::ccnt,iva  .structures.  He  outlr’.nca  p.-iriirtai:ily  tv;o  alternate  .systems: 
the  ccivic.i3t''r:;ai-!a,g'ji:/liialtecl  mayor  form,  and  the  strong  mayor/ccTracil/ 
with  Cliief  Adininistra tivc;  Office.r  {CJ\0)  . He  noted  that  the  difference 
bc' tween  th'.:  bwo  is  vrhare  the  oxccut.ive  powers  a.re  placed,  and  outlined 
the  following  primary  erecutivo  pov/ers : 

Tho  pow’cr  to  apppoint  and  remove;  and  the  powder  to  supervise  an.d 
admiriistrate ; the  power  to  prepoaro  and  p>rescnt  a budget;  a.nd  the  pev/eor 
to  devc.Topo  the  agenda  the  legislative  body.  lie  .stated  tlie.t  all- 

doer  1 govi'rr merits  do  tl.iic,  the  jjrporto.nt  question  being  which  individual 
or  of.fic.hl  is  Gnpovw.-rcid  to  do  it. 

Counc’-^’  l./hau ago..r/l.:'  .nited  m7iv or  r The  desc.ri  p t.i.on  of  thi.s  system 
vrrtr,  of  nn  rloctcd  gt.r/omir.g  b'oaro’  v/hich  cngrloys  a jp.rof osr.ional 
act  r‘ ni.struvwi]-;  to  scr’v'o.  at  the  ’ ilensure  of  the  govorn;Lng  ]j..'dy.  D.r. 
Sokc'.lov;  noted  tha  u ttv.:  County  }h--.o.outiva  in  Socramento  Countg'  is  somewhat 
wcE:ker  .in  j'ower  tlnui  the  S2;c.':r-mcnto  City  Manager,  due  to  the  rjrcscnce 
of  elected  csrecutive? ; .l.e.,  Ghori.ff,  District  Atto.rney,  Zw-sessor,  . 
Auditor/Controller  j.ii  the  county  sy3tc;n,.  and  the  ability  of  the  Hoard 
of  S up p.rvi SOW'S  to  concur  in  tho  Eorpcwiritr-v..  nt  of  certain  agency  and 
d.  op  a r t me  n t h o ti  d s . 

. i'-y wUv , Thi.s  system  v;as  de.scribckl  as  having  an 

cl'Hctcc]  c'tj.icf  c.:cecut.J-ve  v;ho  i.s  a political  J.oEtde?.  as  v/ell  as  an 
adrainistra tor  ewnd  erocuLive.  The  roles  that  tho  chief  executive  fills 
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include  (1),  suporvlGion  of  dcoartments  including  npno.inl:nanb  end 
rcirovai  of  deper tir.enb  end  agency  heads;  (2),  x^olicy  leader  and  policy 
iimovator  through  his  tash  of  prcparj_ng  the  budget  and  proposing  hi^  . 
o\vTi  legislative  progra.M;  (3),  political  leader;  as  the  single  persor  \ 
elected  at  largo  he  enjoys  a constituency  far  greater  than  any  other 
elected  person  in  governraent;  (4),  chief  of  liaison  with  other  levels 
of  governrr.ant / ’w’hich  v;ould  include  E'ederal,  State,  regional,  and 
other  city  and  county  governments.  Dr.  Sokolov;  stated  that  a city- 
county  of  the  si'ae  tluit  Sacramento  proposes  must  have  a full  tiiae,  wel 
paid  position  if  a strong  mayor  is  selected.  The  individual  must  have 
the  resources  and  formal  powers  to  conduct  his  office. 

Chief  Administrative  Officer  (Caq) ; Dr.  Sokolcw  then  described 
a variation  of  the  strong  mayor  fermp  the  CAO,  v/ho  is  a professional 
adimin.istrator  appointed  by  the  m.ayor  to  take  over  the  administrative- 
functions;  he  has  to  work  for  and  \/ith  the  raayor;  becomes  the  admini- 
strative arm  of  the  mayor,  and  iecives  the  mayor  free  to  make  policy 
and  deal  in  politics.  _ " ■ 

Dr.  Sokolc\;  concluded  by  noting  that  these  tv;o  struettures  are  net 
inviolable,  and  that  a local  governm.ent  sliould  design  the  e:\ecutive 
f-’inction  to  fit  its  needs; and,  in  fact,  Sacramento’s  needs  night  lie 
somewhere  betvrecn  these  two  systems. 

RICifXRD  rf\?JlT.0T7,  Mayor  of  the  City  of  Sacramento: 

Mayor  Marriott  confined  his  testiir.ony  to  ansi'/ering  the  qiiestions 
that  had  been  sent  him'  by  the  Committee,  as  follows: 

1.  Do  you  feel  you  are  m.ore  effective  today  as  an  elected  mayor 

than  you  v/cre  when  you  first  assumed  the  office  after  being  selectei^  'I' 
by  the  City  Council?  ^ 

Could  you  be  more  effective  if  you  had  additional  pcr.vers? 

A.  The  Mayor  felt  that  he  vans  definitely  more  effective  and 
more  independent  nov;  as  a mayor  elected  at  large  than  as  a mayor 
chosen  by  the  City  Council.  He  stated  that  r strong  mayor  would  be 
even  more  effective  and  independents 

2.  vrhat  kinds  of  authority  does  a mayor  of  a city  of  650,000 
population  need  to  be  effective? 

A.  The  Mayor  felt  it  was  necessary  to  have  a chief  executive 
elected  at  large  from  the  City-County  v;itln  enough  staff  to  do  a 
proper  job,  and  the  freedom  to  select  this  staff-  He  also  noted 
that  the  staff  positions  should  be  exempt  from  civil  service. 

3.  vriiat  kinds  of  citizen  demands  are  placed  on  you  as  the  Mayor,, 
and  which  of  these  demands  should  bo  directed  at  other  levels  of 
government,  such  as  SMUD,  or  State  or  Federal  government? 

A.  The  Mayor  felt  that  one  of  the  frustrations  of  his  current, 
position  is  that  requests  are  made  of  him  which  he  cannot  possibly 
deal  with,  due  either  to  his  lack  of  power,  lack  of  staff,  or  lack 
of:  time.  He  noted  tliat  the  current  Sacramento  City  Charter  precludes 
the  mayor  from  requesting  any  direct  action  from  the  bureaucracy. 

7^s  an  example,  he  cannot  deal  directly  with  department  heads  but  rau^ 
go  through  the  city  manager.  l 

4.  How  much  time  do  you  spend  meeting  your  obligations  a.s  Mayor 
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of  the  City  of  Sacramento / and  how  much  time  would  it  take  if  the 
city  were  three  times  its  present  size? 

A.  The  Mayor  noted  that  right  now  he  spends  approximately  one- 
half  of  his  total  working  time  on  City  business.  He  feels  that  at 
a minimum,  with  a large  city,  the  mayor  must  be  full  time  and  the 
salary  must  be  commensurate  with  the  job. 

5.  \7hB.t  is  your  role  as  spokesman  for  the  City?  Should  the  mayor 
of  any  metropolitan  government  emphasize  the  setting  of  policy  or  of 
administration? 

A.  The  mayor  speaks  for  the  people  of  Sacramento  and  is  the 
only  spokesman  for  the  city-v;ide  constituency. 

The  Council  currently  sets  policy  with  the  Mayor  and  Council 
as  equals,  and  leaves  the  day  to  day  administration  of  the  City  to  the 
professionals.  He  does  not  feel  the  Mayor  can  make  policy  and  also  • 
administer  it. 

6.  .VJhat  should  be  the  qualifications  and  salary  of  the  mayor  of 
a city  of  650,000  people,  and  should  he  be  elected  primarily  by  the 
citizens? 

A.  Due  to  current  City  and  Federal  law,  qualifications  are 
negligible  — that  they  would  have  to  be  the  minimum  requirements  of 
recent  coi.u:t  decisions.  The  salary  should  be  commensurate  w^ith  the 
job,  and  the  Mayor  should  be  elected  at  large. 

In  closing.  Mayor  Marriott  made  the  following  observations: 

1.  A strong  mayor  system  would  fix  responsibility.  The  present 
council  system  produces  a dilution  of  responsibility, 

2.  Me  feels  that  a system  somewhere  between  the  council/manager/ 
limj-ted  mayor  and  strong  mayor/council/CAO  plans  would  be  desirable. 

He  also  noted  that  personalities  are  very  important  and  play  a very 
large  role  that  the  structure  could  not  alter. 

3.  Pie  believes  the  mayor  should  have  appointive  jpower  for  all 
citizens  serving  on  boards  and  commissions,  with  the  concurrence  of 
the  council.  He  also  feels  that  a professional  manager  should  prepare 
the  budget,  although  the  budget  should  be  prepared  v;ith  the  mayor's 
assistance  and  approval. 

Mayor  Marriott  also  rem.arked  that  he  v/ould  strongly  consider  a 
limitation  on  the  number  of  terms  of  office  of  the  mayor,  and  would 
recommend  t\v"0  terms  of  four  years  each. 

F. . HFHRY  IsTjOSS  - Supervisor,  Fifth  District 

Cliairm-'ui  of  the  Board  of  Supervisors 

Mr.  I\loss  opened  his  remarks  by  noting  that  the  most  important 
task  of  local  government  is  to  deliver  the  best  services  that  the 
citizens  can  afford,  and  this  should  be  the  overriding  concern  for  the 
development  of  any  new  structure  of  local  government.  He  also  noted 
that  he  v/ould  withold  any  particulars  on  executive  or  legislative 
structures  for  the  reorganized  government  until  he  knen-zs  the  cost 
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ir.-.plica  tions , and  v.-cnild  want:  Lo  v/ait  until  the  CorainisnioiiG  ’ g ficcal 
iiV.pact  study  is  corupletcd  before  going  into  details.  He  noted  that 
Sacrzuuento  provides  a high  level  of  servicer,  to  its  constituents, 
and  that  in  his  time  in  office  he  has  noted  the  nuinber  of  ccraplaints, 
requests  for  .services,  and  general  citizen  dissatisfaction  has  droppec 
In  dealing  geneirally  v/ith  t3ie  enecutive  structure,  ^t:.  Kloss  recom- 
iv.ended  a structu-ve  sixiilar  to  the  current  County  Board  of  Supervisors, 
an  elected  board  v/ith  a professional  e^^acutivG  selected  by  the  Board. 
He  feels  there  should  probably  be  more  tlian  five  super'/isors ; however, 
he  did  not  reconmend  a specific  nui.ibor. 

The  legislative  body  should  approve  the  budget  presented  by  the 
professional  adiainistrator , and  should  delve  into  the  proposed  budget 
in  great  detail.  i-Ir.  ItLcss  noted  th.at  it  was  the  function  of  tlie 
legislative  body  to  develop  policy  at  the  budget  hearings,  and  there- 
fore budget  hearings  should  be  tlie  miajor  function  of  the  legislative 
body.  He  would  maintain  the  system  of  rotating  the  chainr.anship  amon< 
the  members  of  the  legislative  body  as  is  currentJ.y  the  practice  in 
Sacramento  Coimty.  He  believes  that  the  present  compensation  of  the 
Supervisors  is  adequate  for  the  job.  (Supervisors  currently  receive 
$15,900  a year) 

In  reply  to  the  question  of  where  responsibility  might  be  placed 
v/ith  a multi-headed  executive  (i.e.,  legislative  body),  Mr.  Kloss 
noted  that  tlie  legislator  in  covering  his  distr*ict  and  mooting  with 
people  to  resixind  to  their  requests  and  needs  would  be  judged  by  tlie  ' 
voters.  He  reemphasized  the  point  about  policy-making  during  budge 
hearings. 

In  reply  to  another  question  of  hcv/  a tv/o-tier  government  would 
affect  his  concept  of  executive  strucbi-tre,  he  remarked  that  his  obser 
vations  in  working  v/ith  the  c5.tizens ' advisory  boards  established  by 
the  Covinty  indicated  that  a two-tier  government  provided  better 
liaison  bet^/een  the  legislative  body  and  the  people.  | 

RICH“-RJD  RATHPON,  City  Manager,  City  of  Sacramento: 

In  his  testimony,  Mr.  Rathfon  made  the  follcr,^ing  points: 

Cooperative  long-range  planning  between  the  City  and  County  is  i 
working  in  those  areas  where  there  is  overlapping  of  jurisdiction  and: 
there  is  coordination  in  tlie  planning  efforts  of  the  t^so  entities, 
lie  also  stated  that  regional  planning  has  provided  a coordination 
factor  for  city  and  county  long-range  planning.  He  said  that  when 
there  is  a problem  needing  cooperative  solutions,  the  city  and  county 
worked  well  together,  and  cited  the  recent  waste  water  treatment 
program  as  ^m  example. 

As  to  the  recruitment  and  retention  of  qualified  personnel,  he 
feels  that  the  City  is  doing  a good  job  because  of  the  professional  j 
system  under  which  it  operates.  This  is  demonstrated  by  the  quality  : 
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of  the  current  city  staff.  He  also  noted  that  the  system  currently  is 
responsible  to  citizen  demands/  and  that  given  certain  financial 
restraints/  citizens*  demands  are  being  met.  As  to  the  development  of 
a future  form  of  local  government/  he  noted  that  the  demand  for  services 
must  be  of  prime  consideration/  and  these  demands  must  be  met;  that  the 
best  system  to  effect  this  would  be  a system  somewhere  between  the  two 
alternative  forms  discussed  earlier. 

I-lr.  Rathfon  also  noted  that  a strong  mayor/council/CAO  system/ 
with  the  appointment  of  department  heads  by  the  Mayor/  would  be  a 
mdstake.  This  function  should  be  performed  by  a professional  admini- 
strator. He  stated  that  the  Mayor  must  be  full  time  and  should  not 
"be  involved  in  and  burdened  with  administrative  matters."  He  felt 
also  that  there  should  be  a clear  separation  bet;-;een  policy  and 
administrative  powers,  v/hich  would  provide  professionalism  in  the 
administrative  function.  He  pointed  out  the  difference  as  he  sees  it 
betv/een  the  Ccjiity  Executive  and  the  City  Manager  is  that  the  County 
Executive  of  necessity  has  to  worlc  v;ith  some  elected  department  heads, 
and  this  causes  problems  not  inherent  in  the  council/rnah^ger  system 
in  the  City  of  Sacramento. 

In  order  to  insure  continuity  of  administration,  Mr.  Rathfon 
recorrmended  that  if  the  C'\0  were  workiuig  v;ith  the  mayor  elected  at 
large,  the  Council  should  ratify  the  CAO.  Ha  stated  that  he  v;ould 
not  be  averse  to  a limitation  on  the  number  of  terms  a mayor  or  legis- 
lator should  serve. 

THOMAS  CAMPBELL,  County  Executive,  County  of  Sacramento: 

Mr.  Campbell  noted  in  his  presentation  that  he  sees  the  most 
iraportant  function  of  a local  government  executive  as  that  of  dealing 
with  other  governments  ttnd  other  governmental  agencies.  Since  so  much 
of  the  money  that  local  government  uses  to  operate  — well  over  50% 
of  the  current  co^inty  budget  comes  from  State  and'  Federal  subventions ' 
and  grants  — it  is  necessary’-  to  have  a strong  executive  to  deal  v;ith 
these  other  governments.  He  noted  that  "The  best  person  that  I know  of 
to  deal  V7ith  elected  people  is  another  elected  person."  I-h:.  Campbell 
emphatically  recoiumenaed  a strong  mayor  elected  at  large  v;ith  a CAO 
to  handle  day  to  dny  administration  of  the  local  governiaent.  This 
CAO  should  be  appointed  by  the  mayor  and  confirmed  by  the  legislative 
body . 

In  reply  l.o  a ({UesliiLon  regarding  the  need  of  a legi;.;la Live  body 
for  an  independent  analyst,  lie  noted  that  due  to  the  dual  appointment 
of  the  CAO  hy  the  mayor  and  the  council,  the  C\0  should  present  an 
objective  analysis.  If  the  legislative  body  were  concerned  eibout  the 
objectivity  of  the  CAO,  they  should  have  the  power  to  remove  him. 

VJith  regard  to  staffing  a legislative  body,  Mr.  Campbell  stated 
that  the  two-tier  concept  v/ould  work  against  this,  due  to  the  cost 
factor.  He  also  stated  that  over-e:q:)ansion  of  goverrument;  that  is. 
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corrj'.auiity  govermr.-i^ntn , v/ac  going  to  co.'-^t  rronoy,  and  that  tho  r.oney  to  | 
provide  this  level  should  come  from  legislative  body  staff  savings, 
lie  recommended  that  depar tiaeii t heads  be  chosen  by  the  GAO  and  bo 
confirmed  by  the  legislative  body,  Ihis  v.-ould  provide  for  a check 
the  legislative  body  on  the  CAO.  It  v;ould  also  provide  for  the 
attraction  of  qualified  personnel,  in  that  th.e  remjoval  pov/er  vested  in 
the  legislative  body  should  furnish  a necessary  safeguard.  He  also 
recommended  that  the  mayor  should  not  have  tiio  pov;er  of  veto. 

The  following  speakers  presented  testimony  to  the  CciTru.ssion# 
and  their  remarks  are  summarized: 

A^P-n-:  RUDI.N,  Coimcilwoman,  City  of  Sacramento,  Dist. 

1410  Bj-rchwQod,  Sacramento  95822 

Mrs,  Rudin  stated  that  local  government  should  be  structured  so 
that  it  will  best  se?r/e  the  people.  It  should  be  developed  v/ith  a 
single  unit  of  government  and  a clear  delega?rion  of  pov/ers  — one  that 
provides  for  participation  by  all  people.  .She  noted  that  her  choice 
for  a rvserganized  governr.’.ent  of  Sacramento  County  would  be  a council/ 
managor/llmited  m-ayor  form  of  government,  providing  for  an  appointed 
professional  admj-nis trator.  She  rGcommanded  against  separate  e^ecutiv 
and  legislative  branches,  as  this  leads  to  conflict  and  paralysis.  A 
separate  eocccutivc  branch  w’ould  also  create  large  staffing  costs. 

A professional  city  manager  and  a concerned  and  kncr.v'ledgeable  legis-  ' 
la  five  body  would  have  no  problem  in  determining  clear  separation 
bet*v/een  x'^iicy  and  adioinistration. 

Another  reason  for  supporting  the  council/manager  system  is 
it  is  difficult  to  find  an  elected  person  who  is  also  a good  radmini. 
strator.  Mrs.  Rudin  recommended  to  the  Coiamission  agaiiist  v/riting 
salaries  and  staffing  levels  into  the  charter.  These  should  be  left 
flcmible  aiid  provided  b^/  ordinance.  She  recoimmended  tlie  mayor  have 
the  to  appoint  boards  and  commissions,  with  the  concurrence 

of  the  City  Council. 

In  closing,  It?s.  Rudin  noted  that  she  favors  reorganization  of 
the  city  and  comity  govermnents , regardless  of  the  type  of  executive 
system  finally  detcuimined,  but  she  would  prefer  to  have  the  council/ 
nanager/limited  mayor  system.  She  recommended  cagainst  tlie  current 
county  system  of  rotating  the  chairman  of  the  Board  of  Supervisors. 

V/ALTSR  CimiSTBNSCN-  Ex-Co\.incilman  and  Ex-Mayor  of  the 
City  of  Sacramento 

1770  - 9th  Avenue,  Sacramento  95810 

In  his  brief  remarks,  Mr.  Christensen  noted  that  he  favors  the 
consolidation  of  the  city  and  county,  and  the  council/manager/limited 
mayor  form  of  government  as  being  the  desirable  executive  structure. 

He  believes  that  even  with  a limited  mayor  system,  a strong  individual 
Cctn  lead,  since  the  personality  of  even  a limited  mayor  determines 
his  ability  to  lead  the  city.  He  recommended  the  council/manager  form  , 
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because  it  does  not  produce  a devisiveness  between  the  mayor  and  the 
professional  manager,  and  it  provides  for  a continuity  in  profession- 
al administration. 

JOHN  STEELY,  P.epre  sen  ting  the  Citizens  for  Responsible  Governrrient : 
5131  Sandburg  Drive,  Sacramento  95819 

Mr.  Steely  read  into  the  record  a prepared  letter  from  his 
organization,  which  is  appended  to  the  record,  together  with  additional 
exhibits . 

PHIL  AHGELIDDS  - Student,  Harvard  University. 

(home  address:  1145  - 45th  Street, 

Sacramento,  Ca.) 

Mr.  Angelidcs  indicated  that  his  main  area  of  concern  is  in 
structuring  the  executive  branch  of  government  to  provide  for  maximi- 
zation of  accountability  to  the  voters.  It  is  his  feeling  that  .this 
could  best  be  provided  in  Sacramento  County'  by  a system  simjLlar  to  the 
strong  mayor/coui^cil  form  of  government.  Under  such  a system,  the 
mayor  v/ould  be  given  authority  to  appoint  administrative  assistants 
v;ho  should  facilitate  the  adrainistration  of  government,  but  the  charter 
should  not  formally  provide  for  the  structured  office  of  the  chief 
administrative  officer,  as  this  would  create  an  inherent  conflict. 

He  noted  that  the  administration  of  government  should  be  accessible  to 
and  controlled  by  the  electorate.  He  also  noted  in  regard  to  a strong 
mayor's  executive  tasks , in  - a city  of  650,000  people,  it  should 

not  be  difficult  to  find  an  elective  person  v;ith  administrative  ability. 

In  closing,  I^lr.  Angelides  remarked  that  a comprom.ise  could  be 
made  between  the  existing  system  and  a strong  mayor  system,  but  he  would 
recommend  against  it  as  it  might  create  an  unv/orkable  form  of  gov't. 

PHILIP  ISBNBDRG,  Attorney  at  Law;  also  Councilman,  District  #5 
901  F Street,  Rm.  200,  Sacramiento  95814 

I4r.  Isenberg  noted  that  the  present  council/manager  form  of 
government  in  the  City  and  County  is  honest  and  at  least  passably 
efficient.  However,  its  one  major  disadvantage  is  that  it  is  undemo- 
cratic. It  also  creates  a form  of  government  which  separates  respon-' 
sibility  from  power.  He  questioned  the  use  of  the  term  "strong"  in 
referring  .to  the  strong  mayor  alternative  and  stated  he  \srould  consider 
it  rather  a council-elected  mayor  system.  He  noted  that  without 
patronage  in  the  California^  ' local  government  system  there  could  not 
be.  "a  strong  mayor  system."  Ha  also  noted  that  the  mayor  under 
any  system  he" could  support  should  be  able  to  appoint  top  level 
personnel  and  that  the  important  thing  is  that  they  would  be  the 
mayor's  appointees  and  not  the  council's.  He  recommended  an  executive 
system  that  provided  for  a m.ayor  elected  at  large,  with  the  pcv^^er 
to  make  policy,  v;ho  would  be  responsible  to  the  electorate  for  the 
operation  of  the  government. 
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In  response  to  q question  from  the  panel  - if  the  mayor  has  so 
much  po'./er/  what  would  bo  the  function  of  the  legislative  body?  — 

Mr.  Iscnberg  stated  tliat  there  would  be  a separation  of  pov;ers  het\^  i 
the  executive  ajtid  tlie  legislative  body  v;ith  proper  checks  and  balances 
v.'hich  would  provide  for  policy  recommendations  by  the  executive,  and 
policy  formulation  and  approval  by  the  legislative  body.  He  also 
noted  that  in  the  area  of  program  administration,  a group  of  people 
such  as  the  City  Coincil  could  not  control  and  direct  an  administrator 
as  effectively  as  a single  person.  He  believes  that  the  mayor  should 
not  have  the  power  to  veto  legislation,  and  neither  should  he  have  a 
line  item  budget  veto.  He  would  consider  this  a compromise  or 
trade-off  for  the  strong  powers  given  tc  the  mayor  under  the  system 
he  proposes.  .. 

BRUGB  AMPHTRSOH,  8840  Britton  Way,  Fair  Oaks: 

Mr.  iUidersdn  noted  that  tlie  Commission  is  not  proving  a need  •• 
for  changing  tlie  current  system  of  local  government,  and  until  it  is 
able  to  prove  that  such  a change  is  necessary,  it  should  not  be  deal- 
ing with  the  details  of  charter-drafting.  The  t^^o  alternative  plans 
proposed,  in  his  opinion,  present  a choice  between  the  lesser  of 
t^*/o  evils. 

RALPH  HEIM,  Director,  Metropolitan  Chamber  of  Commerce  i 

924  J Street,  Sacramento  95814  | 

Mr.  Heim  had  no  specific  comriients  regarding  the  executive  stri|^  i 
Tlie  Chamber  has  not  dealt  with  the  details  of  the  reorganization  plan 
to  an  ezrtent  to  enable  tiiem  to  make  recommendations;  however,  they  j| 
support  the  Commission's  project,  and  i'!r.  Iloim  feels  that  they  will  i 
continue  to  do  so.  , 

BLAKE  KQLLBR,  Lieutenant,  Sacramento  Police  Dept.,  representing  t 
Sacramento  Police  Officers  Association,  i 

Sacramento  Deputy  Sheriffs  Association,  and  I 

Sacramento  Fire  Fighters  AFL-CIO,  Local  522 

894  Parklin  Avenue,  Sacram.ento  95831.  ; 

Lieutenant  Koller  presented  testimony  v;hich  is  appended  to  this  i 
record.  In  brief,  he  recommends  an  executive  officer  V/’itii  x^^w^ 
should  be  directly  accountable  to  the  people  of  the  community: 

"The  greater  the  executive  policy-making  authority,  tlie  greater  is  the 
importance  that  ho  be  an  elected  official."  He  noted  that  no  executive' 
should  be  einpowered  to  appoint  the  executive  heads  of  the  police  or 
fire  services. 

FRA:H<  JOZIES,  BLACK  CAUCUS  - 3309  X Street,  Sacramento  95819 

In  his  remarks,  Mr.  Jones  noted  that  the  reorganized  government 
should  have  an  administrative  mayor,  not  a ceremonial  head,  but  a ^ : 
person  with  power  to  administer  a government  as  the  voters  expect  V ■ 
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mayor  to  do.  The  qualifications  of  the  mayor  should  be  someone  25  to 
55  years  old,  a resident  of  the  City  for  five  years.  He  should 
have  the  power  of  veto  v/ith  a 3/4  override  by  the  legislative  body. 

He  should  be  able  to  appoint  an  administrative  officer  v/ith  ratification 
by  the  legislative  body.  Agency  heads  should  be  appointed  by  the 
mayor  and  ratified  by  the  legislative  body.  These  agency  heads  should  b 
appointed  for  each  four-year  term  they  serve.  The  mayor  should  have 
the  power  to  prepare  and  present  a budget  to  the  legislative  body. 

He  should  be  limited  to  two  terms  of  four  years  each.  Mr.  Jones 
noted  that  the  council/manager  system  of  government  is  not  a system 
that  should  be  used  in  a large  city,  cind  that  a mayor  system  is  much 
more  responsible  and  -therefore  more  desirable. 

MiaiAEL  SASIrOV7,  950  - 55th  Street,  Sacramento 

Mr.  Saslow's  testimony  dealt  primarily  with  the  question  of  the 
pov/er  of  the  Charter  Commiission  to  deal  with  tlie  reorgaiiization  of 
local  government,  and  noted  tliat  no  shoi-;ing  had  been  made  that  a 
reorganization  of  Sacramento  County  is  necessary. 

Ha’77\RD  lAVTRHNCg , 2403  Donner  Way,  Sacramento  95818 

Mr.  Lav;rence  is  in  favor  of  a strong  mayor/CAO  system,  noting 
that  service  decisions  made  by  local  government  v;ere  political  decisions 
and  should  therefore  be  made  in  a political  set-ting.  The  mayor  is  the 
single  responsible  head  and  leader,  and  should  be  given  the  po^Ter  to 
^ operate  in  this  manner. 

DAVID  BLAKE,  7535  Cedar  Drive,  Ci-trus  Heights,  Ca.  95610 

I-]r.  Blake  presented  a recomiT'.endation  that  -the  format  of  the 
public  hearings  be  changed  so  -that  speakers  from  the  audience  would 
be  allov;ed  to  speak  first,  and  that  invited  speakers  be  placed  last  • 
on  -the  program,  or  not  be  used  at  all. 

REGILTALD  SHIH17,  6247  Wasatch  Way,  Sacramento  95842 

Mr.  Shinn  challenged  the  authority  of  the  Charter  Commission  to 
develop  a charter  of  government  for  a reorganized  City  and  County  of 
Sacramento. 

^-335  ])i>:io  Anno  Avonue,  95815 

Mr.  Tc'.vlin  rccouimondfjd  a council/mnnagor  form  o C govorninent. 

Ho  questioned  the  ability  of  a mayor  to  inake  moral  decisions  if  it  v;ere 
necessary  for  him  to  be  responsive  to  all  of  the  pressures  and  prcssi're 
groups  that  elect  him.  He  feels  that  an  elected  mayor  v/ith  would 

be  somewhat  easily  intii'iiidatcd  by  those  ^;ho  elect  him  and  therefore 
less  likely  to  provide  for  objective  policy  determination. 

ROBERT  W,  IIAEKGGI,  3117  El  Rcy  Way,  Sacramento  95815 

Mr.  ITaenggi  questioned  tne  intentions  of  the  Cominission  and 
noted  that  "Metro  government  is  part  of  a world-wide  conspiracy 
to  create  a one  world  government.  " 
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4.  Notes  on  the  Governmental  Forms  Represented  by  the  Five  Charters 
Discussed  in  Chapter  III 


In  the  background  reading,  three  general  forms  of  local  government 
structure  are  discussed:  mayor-council,  council-manager,  and 

commission  form.  Of  course, there  are  variants  of  each: 
strong  mayor,  weak  mayor  and  council -mayor-manager  forms.  The 
existing  San  Francisco  Charter  suggests  a combination  of  all  three. 

To  illustrate  the  application  of  these  general  forms,  organizational 
charts  were  drawn  for  each  of  the  cities  or  counties  discussed 
in  Chapter  III.  (The  charts  are  also  found  there.)  The  five  examples 
represent  two  of  the  three  forms:  the  mayor-council  and  the 

council-manager  form. 


Counties  of  San  Mateo  and  Santa  Clara 


These  are  two  examples  of  the  council-manager  form  (virtually  no 
county  has  an  elected  executive) . The  professional  administrator 
is  hired  by  the  Board  of  Supervisors  and  serves  at  their  pleasure. 

He  is  the  chief  administrative  official  in  the  county,  hires  and 
fires  department  heads  and  develops  the  budget  for  the  county. 
Because  of  state  law  both  counties  have  special  purpose  elected  and 
independent  executives:  assessor,  sheriff,  district  attorney. 

In  the  case  of  San  Mateo  County  the  drafters  of  the  charter  chose  an 
even  greater  number  of  independent  executives:  an  elected 

controller,  coroner,  and  clerk-recorder. 

A key  distinction  in  these  two  counties  is  that  in  Santa  Clara  the 
county  executive  is  a true  manager,  with  complete  authority  over 
subordinates;  in  San  Mateo  the  Board  must  approve  all  department 
head  appointments. 


Sacramento,  Pittsburgh,  and  Detroit 

These  three  structures  are  of  the  mayor-council  model,  with  the 
Sacramento  proposal  representing  the  mayor  -council-executive  form.  In  the 
latter,  the  mayor  appoints,  with  council  concurrence,  a 'Chief 
administrative  officer  for  the  city-county.  The  officer  would  serve 
at  the  pleasure  of  the  mayor,  prepare  an  executive  budget  with  the 
cooperation  of  the  mayor  and  the  department  heads,  and  appoints  all 
department  heads  (except  elected)  with  the  mayor’s  approval, 

Due  to  the  county  functions,  the  charter  provides  for  an  elected 
auditor,  assessor,  district  attorney,  and  sheriff.  An  unusual 
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feature  is  provision  for  an  ombudsman  appointed  by  the  Board. 

Pittsburgh  and  Detroit  are  cities  with  strong  mayors.  In  both  the 
mayors  appoint  department  heads  and  serve  as  the  chief  administrative 
officers  of  the  city.  In  Pittsburgh  the  independence  of  the  mayor  is 
somewhat  weakened  by  the  requirement  that  department  heads  be 
approved  by  the  council.  In  both  these  subordinate  officials 
may  be  removed  at  will  by  the  mayor.  In  both  cities  the  mayors 
are  responsible  for  making  recommendations  as  to  the  structure  of  the 
bureaucracy.  In  Detroit  the  mayor  prepares  an  executive  organization 
plan  for  the  implementation  of  the  charter-mandated  functions; 
in  Pittsburgh  the  structure  is  set  by  ordinance. 
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